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Bank Not Liable for Cashier’s Faulty Advice 


person who was about lend money automobile 
dealer the security three automobiles went his bank 
for the purpose having chattel mortgage covering the 
automobiles drawn up. the cashier’s suggestion, took 
bill sale instead, not realizing that bill sale would not 
protect him against purchasers good faith. The auto- 
mobiles were sold good faith purchasers. was held that 
the bank was not responsible for the loss sustained the 
lender. was not within the scope the cashier’s duties 
give advice this character. This was decided the Su- 
preme Court Washington the case Hansen, Super- 
visor Banking, Sullivan, Pac. Rep. (2d) 895. 

this case appeared that three automobiles were con- 
signed Cooper, automobile dealer Seattle. Cooper 
was unable obtain possession the cars did not have 
the funds pay the draft which was attached the bills 
lading, held the Pacific National Bank. Cooper asked 
Sullivan, the defendant, loan him sufficient amount 
take the draft. Sullivan consented and together they went 
the Pacific National Bank, where Sullivan drew his check 
the American Exchange Bank for the amount the draft. 
The two then went the American Exchange Bank and 
took with that bank’s cashier the matter having chattel 
mortgage drawn. While the evidence not clear the point, 
appeared that the cashier advised Sullivan take bill 
for the automobiles instead chattel 
van took the bill sale and sometime later discovered that 
Cooper had sold the automobiles purchasers good 
faith. Sullivan brought action recover the cars from 
the purchasers but lost the case. the present action, the 
receiver the American Exchange Bank brought suit against 
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Sullivan certain notes and Sullivan counterclaimed for 
the amount his loss the automobile transaction, claiming 
that such loss was due the advice which the cashier had 
given him take bill sale instead chattel mortgage. 
The court decided that the cashier, giving advice 
character, was not acting behalf the bank, nor within 
the scope its powers, and held that Sullivan had claim 
for damages against the bank its receiver. 

This seems case where, irrespective the ethics 
legality bank’s engaging the practice law, the cashier 
should have suggested that the transaction handled 
attorney. The bank was held free from liability, true, 
but had carry the case the Supreme Court order 
clear itself, the lower court having decided favor Sulli- 
van. The following paragraphs are quoted from the 


The appellant the supervisor banking for this state, and the 
American Exchange Bank Seattle the process liquidation. 
One James Cooper was engaged business the city Seattle 
retail dealer automobiles, and was personally acquainted with 
the respondent Sullivan. about the 26th day August, 1930, 
there arrived the city Seattle three automobiles which Cooper 
had ordered from the factory. The bills lading, with the draft 
attached, were sent the Pacific National Bank that city. 
Cooper approached Sullivan and asked him loan him sufficient 
money take the bills lading and the draft the sum 
$2,700. Sullivan looked the automobiles and concluded make 
the loan. and Cooper then went the Pacific National Bank 
where Sullivan drew his check upon the American Exchange Bank for 
the amount the draft, and the bills lading were delivered either 
him Cooper. These two then went the American Exchange 
Bank, which Sullivan had been customer for many years. When 
they went this bank, Sullivan, testified, told Drew, the 
cashier, the transaction that was having with Cooper, and 
suggested the drawing chattel mortgage. what took place 
this time, Sullivan testified: 

these cars,’ and says, ‘Are you buying them?’ says, ‘Yes.’ 
says, ‘Both them.’ says, ‘Do you want bill 
says, “That the way do. just take bill sale, and 
when they are sold,’ says, ‘We release them.’ says, going 
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keep them until next And says, ‘Well, that all you 
‘Well,’ says, going over see Sullivan, lawyer.’ 
says, ‘You don’t need see lawyer, will draw the papers up.’ 
says, will take care and protect drew the 
papers and filed them that same day. And went Nebraska, 
and when came back November went James Cooper and says, 
‘Where cars?’, and says, ‘On the pointed out 
three cars, and supposed they were mine. And the meantime 
had sold cars. 

Let interject here moment, Mr. Sullivan. Did the bank 
know that Cooper was dealing cars? Yes, sir. They were 
doing business with him. 

“Q. And you told them, did you not, that you were going leave 
those cars there with Cooper until spring? Yes, sir,” 

There some conflict the testimony whether the bill 
sale was drawn Drew, whether directed employee the 
bank draw it. There also some conflict whether Sullivan 
filed the bill sale record, whether was done Drew, 
Sullivan testified. will observed that Sullivan, his testimony, 
when asked the direct question, stated directly and unequivocally that 
was buying the cars. Whether Drew, knowing that Cooper was 
engaged the automobile business and that the cars were left 
with him until spring, should have disbelieved Sullivan when stated 
that was buying the cars and understood that was simply 
making loan, matter that shall pass without discussion 
decision, there another ground upon which prefer rest 
this opinion. 

the time Sullivan and Cooper went the American Exchange 
Bank, neither them had any transaction with the bank. Appar- 
ently, they went for the purpose having mortgage drawn, 
and there was nothing else connected with it. Sullivan subsequently 
brought action replevin one the automobiles, and, having lost 
the superior court, appealed, and the judgment, holding that the 
defendant the replevin action had received good title, was 
affirmed the case Sullivan Lewis, 170 Wash. 413, 
(2d) 834. 

the damage which had sustained reason the bill 
sale not protecting him against bona fide purchaser that Sulli- 
van, this action, sought recover from the appellant. Drew, 
giving the advice that Sullivan should take bill sale rather than 
chattel mortgage, was not acting for the bank, within the scope 
its express powers those which were necessarily incidental thereto. 

People’s Nat. Bank Southern States Finance Co., 192 
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organized and engaged the banking business, whether under the 
National Bank Act under the laws the state, can assume 
liability, without acquiring assets offset the same. The interest 
not only depositors and stockholders, but also the public, can 
safeguarded only rigid and consistent enforcement this 
salutary rule. has been held this court, both upon principle 
and upon uniform authority that effect, that banking corpora- 
tion cannot lend its credit another becoming surety, indorser, 
guarantor for him.” 

The cases Farmers’ Merchants’ Nat. Bank Smith (C.C.A.) 
129, and Commercial Nat. Bank Pirie (C.C.A.) 799, 
are the same effect. 

Myers Exchange Nat. Bank, Wash. 244, 164 951, 
L.R.A. 1918A, 67, was held that the bank was not liable either 
contractu delicto, failing produce will after the death 
the testator, which had been left with for safe-keeping. 

The advice which Drew gave Sullivan, the latter testified, 
was the legal effect the instrument drawn which only one 
admitted practice law had right give. commercial corpora- 
tion has right engage the practice law. State rel. 
Lundin Merchants’ Protective Corporation, 105 Wash. 12, 177 
694. already indicated, the advice which Drew gave was beyond 
the express powers the bank, and also beyond the powers neces- 
sarily incident the banking business. 

Our attention has been called the case Wolf Co. State 
Bank Commissioner Colo. 486, 208 462, 463, which said 
the respondent’s brief “almost directly point.” that case, 
the consignor goods forwarded the bank bill lading with 
instructions deliver the consignee compliance with certain 
requirements, and the bank failed follow the instructions and was 
held liable for damages. With reference the ultra vires defense 
the bank, was said: “There might something this objec- 
tion the bank itself had been required determine the validity 
the mortgage, but the instruction was have attorney that.” 

Taking the respondent’s (Sullivan’s) testimony its face value, 
does not show any liability under the law against the bank. 

The judgment will reversed, with direction dismiss the 
respondent’s cross-complaint and enter judgment upon the appellant’s 
complaint for the amount due upon the notes. 


There was dissenting opinion this case which reads 
follows: 


dissent. Drew was officer the bank and his voice was the 
voice the bank. been customer the bank for many 
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years, Sullivan knew Drew well and placed implicit confidence him. 
Sullivan told Drew wanted mortgage, but Drew told what the 
practice the bank was such cases and persuaded him thereby 
take bill sale. That was not “legal advice” but banker’s advice 
and such they give customers daily. When wrong, banks 
should held liable and responsible the same other concerns. 


Bank Not Liable Depositor for Money Stolen 
from Bank Account 


cashier bank and the employee depositor 
conspired have series checks belonging the depositor 
credited the personal account the employee. They then 
appropriated the proceeds. The depositor did not discover 
the fraud promptly because the examination the bank’s 
monthly statements was entrusted the employee. But, 
after the depositor discovered the fraud, notice was given 
the bank for six months. was held that the bank was not 
liable the depositor. This case Frederic Potts 
Co., Inc., Lafayette National Bank Brooklyn, New 
York Court Appeals, 199 Rep. 50. 

this case appeared that Wyatt, the cashier the 
defendant bank, and Eckart, employee the plaintiff 
corporation, conspired defraud the plaintiff. Beginning 
March, 1931, the employee delivered the cashier series 
checks payable the plaintiff company and indorsed 
the order the defendant bank. The checks belonged the 
plaintiff and was intended that they deposited the 
credit the corporation’s account. The cashier, however, had 
the proceeds credited the employee’s individual account. 
This practice was continued until March which time 
the conspirators had succeeded diverting total more 
than $50,000 from the plaintiff company’s account. The 
cashier the bank arranged have the monthly statements 
held the bank until called for the employee. this 
way information concerning the defalcation was kept from 
the plaintiff corporation. The president the company dis- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§519, 523. 
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covered the fraud March, 1932, but, for reasons his own, 
gave notice the bank until September that year. 
was held, stated above, that the bank was not liable 
the corporation. This reverses decision the lower 

This case applies the rule that depositor, who entrusts 
the examination his bank statements employee who 
engaged defrauding the depositor through the manipula- 
tion his bank account, chargeable with notice what 
would have been discovered proper examination the 
statements and that, such circumstances, the bank not 
liable. Similar decisions have been made Indiana, Massa- 
chusetts, New Jersey and Virginia. Maryland and Mis- 
souri there are decisions the contrary, holding that, 
depositor good faith entrusts the examination his state- 
ments the dishonest clerk, the bank, nevertheless, liable 
the depositor for the amount lost him. 

This case also applies the further rule that, once deposi- 
tor has discovered that being defrauded the manner 
described above, under duty give prompt notice 
the bank. His failure will prevent his recovering 
from the bank, irrespective the circumstances involved. 
There conflict among the decisions this point. 


The following paragraphs are quoted from the court’s 
opinion: 


The bank maintains that not liable for the diversion the 
proceeds the checks because its officer, Wyatt, did not receive the 
checks its agent, acting its behalf, but dishonestly and with the 
intent defrauding not only the plaintiff corporation but also the 
bank. may assume that Eckart, though the 
plaintiff corporation, was acting for himself, and not agent the 
plaintiff, when delivered the checks the bank with intent 
appropriate the proceeds his own use; and that Wyatt, though 
officer the defendant bank, was not acting agent for the bank 
when received the checks with intent assist Eckart the com- 
mission crime. That assumption might defeat claim that the 
bank may held responsible principal for Wyatt’s wrongdoing. 
The plaintiff has pleaded different cause action, based upon 
diversion the bank the proceeds the checks which collected. 
the bank received the proceeds the checks and was under posi- 
tive duty disburse them only upon the order the plaintiff, viola- 
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tion that duty would give rise cause action favor the 
plaintiff, even though such violation may have been induced decep- 
tion practiced stranger dishonest employee. 

After Wyatt received the checks, placed them the proper 
department the bank for collection. The employees that depart- 
ment received the checks agents for the bank; they never acted, 
intended act, agents for Wyatt. The bank was then the holder 
the checks, but the special indorsement upon them imported that 
ownership the moneys represented the checks was the plaintiff 
corporation. The use the defendant’s name payee the indorse- 
ment indicated the indorser’s “intention lodge the moneys its 
custody and place them under its control.” The language the 
indorsement “making the funds payable only upon the order the 
defendant imposed upon the duty seeing that they were not, 
through its agency, improperly disbursed after had received them.” 
Sims United States Trust Co. New York, 103 472, 476, 

The defendant did unquestionably receive the checks and did 
unquestionably collect the proceeds. received the proceeds with 
notice that they belonged the plaintiff, and rested, then, under 
the duty seeing that they were placed the plaintiff’s deposit 
account. Instead performing that duty, the employees the 
defendant bank placed the moneys the account thief. can- 
not questioned that doing they acted agents the bank, 
performing duty the bank. irrelevant that acting 
they were deceived dishonest officer the bank. Though perhaps 
the bank may not held responsible principal for the acts its 
dishonest officers, gains immunity for violation its duty 
because dishonest officer induced the violation. 

there were nothing more, the plaintiff’s right recover the 
proceeds all the checks would clear. The difficulty arises from 
the fact that the defendant has proven that after the plaintiff dis- 
covered, the exercise reasonable care should have discovered, 
that the proceeds its checks were not credited its account, 
failed give notice that fact the defendant. system has 
ever been devised which bank other large business can secure 
perfect protection against the dishonesty trusted employee 
officer. audit the books the bank, however careful, would 
have disclosed, this case, that the proceeds the checks received 
from the plaintiff were not placed the proper account. The dis- 
honest cashier had provided against that. the other hand, 
examination the plaintiff the monthly statement its account 
with the bank would have disclosed that the plaintiff had not received 
credit for checks which had indorsed the order the bank. 
depositor bank under duty examine such statements 


— 
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account, and give notice errors therein. The plaintiff, 
have said, failed give such notice till September, 1932. had 
given notice earlier the defendant bank would not have continued 
permit the diversion the proceeds the plaintiff’s checks, and 
could have claimed indemnity from surety company, which was then 
solvent and meeting all its obligations, for loss previously sustained. 

The plaintiff seeks excuse its failure object the monthly 
statements its account with the bank during the period prior 
March, 1932, proof that, until that time, one except Eckart, 
its dishonest employee, received the statements knew that the state- 
ments did not show credit for all checks which had indorsed 
the order the bank. That proof explains the plaintiff’s failure 
object the statement its accounts, but does not excuse such 
failure. The plaintiff owed the defendant positive duty examine 
the monthly statements its accounts. instrusted performance 
that duty its dishonest employee, Eckart, who alone knew that 
was diverting the proceeds the checks received the 
bank. The plaintiff cannot charged with the knowledge which the 
dishonest employee had gained while was stealing from the plain- 
tiff, but chargeable, course, with the knowledge that had 
indorsed certain checks the order the bank, and examination 
the statements account honest employee would have dis- 
closed that these checks were not credited its account. What was 
969, 973, 529, regard similar situation, applies 
here, with change only the name the dishonest empoyee: “The 
plaintiffs’ position may worse because they intrusted the 
examination [Eckart] instead third person; but they can 
better off that account. they would have been chargeable 
with the negligence failure another clerk the verification 
the accounts, they must equally for the default [Eckart], 
far the examination itself would have disclosed the facts.” 

employee would not have disclosed that there was error the state- 
ments the account. The evidence shows that these statements 
purported “only give list the credits and debits which have 
been entered the bank’s books during the month that particular 
account,” and argued the plaintiff that the statement did 
show these entries accurately. The purpose examination the 
statement the account not determine whether correctly 
shows the entries the books account the bank. Those books 
are the control the bank, and depositor can have knowledge 
their contents. The purpose examination depositor 
statement his account with bank verify the correctness 
the debits and credits shown the statements. Acquiescence the 
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account with full knowledge the facts makes out account stated. 
Harley Eleventh Ward Bank, 618. Here there was 
fraud the preparation the accounts the bank. ‘Though 
Wyatt knew that the account did not show the failure the bank 
credit the account the plaintiff the proceeds the checks, 
the bank did not know that, for Wyatt’s knowledge gained through 
his own wrong not chargeable the bank. the other hand, 
the plaintiff did know what checks had been indorsed the order 
the bank. Any employee who examined the statements account 
would have discovered that the proceeds the checks indorsed 
were not properly credited the plaintiff. The failure report 
that error made possible the diversions thereafter. 

true that, direction, the monthly statements 
were held the bank until called for Eckart, the dishonest 
employee. Quite possibly his purpose was prevent the disclosure 
Eckart’s delinquency. Even though that true, yet through delivery 
Eckart, the statements did come into the possession the plaintiff, 
just plaintiff’s checks, through delivery Wyatt, came into the 
possession the defendant bank, and the trial court properly found 
that “on the first day each month, beginning June 1929, and 
ending March 1933, pursuant the custom banking, 
which custom was well known plaintiff, there was delivered 
plaintiff full and complete monthly statement its and 
that said statements “were duly received plaintiff and retained 
The plaintiff acquiesced those statements, though knew 
that rested under duty examine them and that failure object 
would accepted admission the correctness the state- 
ments, least far the plaintiff had knowledge sufficient 
verify the correctness the account and was not misled fraud. 

statement his account was permitted recover upon proof that 
the statement account was erroneous, the error was one which could 
not have been discovered depositor, even the exercise 
reasonable care (Shipman Bank State New York, 126 
Surety Co. President, etc., Manhattan Co., 252 247, 169 
372, 1118), where apparent acquiescence was 
induced fraud mistake (McIntire National Nassau Bank 
New York, 215 662, 109 1083). Here, acquiescence was 
due solely the negligence wrong the own agent, and 
for such negligence wrong the plaintiff was responsible. Critten 
Chemical Nat. Bank, supra; National Surety President, etc., 
Manhattan Co., supra. Thus the same evidence which the plaintiff 
produced impeach the account stated, establishes the plaintiff’s 
negligence wrong failing give notice error the account, 
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Corporation certified statements submitted its insured 
banks show that their total average daily deposits for the 
three closing months 1935 were approximately $41,629,- 
000,000, according announcement made February 13. 

the basis that figure the 14,208 banks which are 
members the FDIC will pay insurance assessment for 
the first six months 1936 the sum $17,345,000. 

Except for 219 banks the payment took the form 
deduction from credits standing the books the Corpora- 
tion from the period the temporary insurance fund, termi- 


and subjects the plaintiff liability for damages caused thereby. nat 
Those damages are the exact amount the diversions the proceeds 
the plaintiff’s checks; for the failure give notice prejudiced the tha 
defendant’s rights obtain restitution indemnity respect 
loss previously suffered, and enabled the two dishonest employees 
continue their fraud. 
Moreover, the plaintiff would certainly liable for damages all 
caused its failure give notice after March, 1932. its 
president, who was also its controlling stockholder, discovered 
Eckart’s guilt. Then, undoubtedly, duty existed give the de- 
fendant notice the loss sustained. said that failing give 
such notice the president was not acting agent the plaintiff, but 
was acting disregard the interests the plaintiff corporation 
protect his private interests, because feared that claim were 
made against the bank would insist upon payment some loans 
which were due him personally the bank. While, that 
true, the plaintiff might not responsible principal for wrong 
its president, clear that the plaintiff may not profit the 
dereliction its president. Cf. Critten Chemical Nat. Bank, 
supra. The president obtained knowledge Eckart’s crime, the 
course his duties president. The plaintiff chargeable with 
the knowledge obtained. that moment the plaintiff was under 
duty give notice the bank. failed perform that duty. 
would not excused its failure had been due the negligence 
officer agent. Its situation better because was due 
the bad faith its agent, the abandonment his agency. Its 
fault lies failure act when had positive duty act. 
FDIC Assessments 
First computations the Federal Deposit Insurance 
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nated August 23, Actual remittances the 219 banks 
whose credit had been exhausted amounted little more 
than $4,700,000. 

The present assessment was based on, average daily de- 
posits for the months October, November and December, 
less items process collection and certain other 
allowable deductions. The next ensuing assessment 
paid insured banks will due July 15, and will have 
its base average daily deposits for the first six months 
this year. 

Preliminary figures for the January assessment, classes 
banks, were follows: 


Average Daily Months’ 


Deposits Assessment 

State Banks, Members and Non- 

Members Federal Reserve 7,436,000 

Mutual Saivngs 971,000,000 404,000 


$41,629,000,000 $17,345,000 


Louisiana Newspaper Tax Unconstitutional 


subsequent page published the full text the 
decision the Supreme Court the United States Gros- 
jean American Press Company, holding that the Louisiana 
tax two per cent. the gross receipts newspapers, 
periodicals, which publish paid advertisements and which 
have circulation more than 20,000 copies per week, 
unconstitutional that violates the First Amendment 
the Federal Constitution which provides that “Congress shall 
make law abridging the freedom speech, 
the press. 

The law, which was approved July 12, 1934, was 
enacted the behest the late Senator Huey Long and 
represented attempt his part punish 
enemies. 

The opinion traces the history the long fight carried 
the English people and the early American colonists 
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secure for themselves the privileges free press and 
contains the following observations: 


The newspapers, magazines and other journals the country, 
safe say, have shed and continue shed, more light 
the public and business affairs the nation than any other 
instrumentality publicity; and since informed public opinion is. 
the most potent all restraints upon misgovernment, the 
abridgement the publicity afforded free press cannot 
regarded otherwise than with grave concern. 

The tax here involved bad not because takes money from the 
pockets the appellees. that were all, wholly different question 
would presented. bad because, the light its history and 
its present setting, seen deliberate and calculated 
device the guise tax limit the circulation information 
which the public entitled virtue the constitutional guar- 
anties. free press stands one the great interpreters between 
the government and the people. allow fettered 
fetter ourselves. 

view the persistent search for new subjects taxation, 
not without significance that, with the single exception the Louisi- 
ana statute, far can discover, State during the 150 
years our national existence has undertaken impose tax like 
that now question. 


Presentment Note Falling Due Saturday 


Under section the Uniform Negotiable Instruments 
Act, note which matures Saturday must presented 
the following Monday, the next business day, Mon- 
day holiday, order charge indorser with liability. 
Saturday premature and will discharge 
the indorser from all liability unless the note subsequently 
the proper day. This point was decided the 
Supreme Court Tennessee the case Long Alder, 
Rep. (2d) 802. 

The plaintiff this case, Mr. Alder, held two notes de- 
livered Mrs. Long payment for real estate and indorsed 
her Alder. The first note fell due April 18, 
and the second year later. Each note, however, contained 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1218. 
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the following acceleration clause: “It expressly agreed 
that should this note and interest, any part thereof, remain 
due and unpaid for days after maturity, then the remain- 
ing notes given for purchase money said real estate may 
treated due and payable.” 

The first the two notes was not paid maturity and 
Alder decided take advantage the acceleration clause 
and declare the second note due May That day 
happened fall Saturday. The note was presented 
the maker Saturday, the 13th, and notice dishonor was 
sent Mrs. Long. 

this action recover the second note, Mrs. Long 
contended that presentment was premature under section 85, 
above referred (§7409 the Tennessee Code), which reads 
follows: 


Every negotiable instrument payable the time fixed therein 
without grace. When the day maturity falls upon Sunday, 
holiday, the instrument payable the next succeeding business 
day. Instruments falling due becoming payable Saturday are 
presented for payment the next succeeding business day, 
except that instruments payable demand may, the option the 
holder, presented for payment before twelve o’clock noon Satur- 
day when that entire day not holiday. 


Under this statute the court held that the presentment 
the note Monday was mandatory and that the presentment 
Saturday was premature and effect. 

may noted that section 85, above quoted, specifically 
provides that instrument payable demand may pre- 
sented before noon Saturday when that entire day not 
holiday. 

The following paragraphs are quoted from the court’s 
opinion: 

follows that under the plain provision the statute this note 
was not due until May 15, while was presented for payment 
May 13. true that the parties fixed the due date the 13th, 
but operation the statute was extended the 15th. This 
statute must read into the agreement the parties. Bell First 
National Bank, 115 Ct. 105, Ed. 409. Upon 
the authorities cited herein, are constrained hold that this 
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second note was presented for payment prematurely, thereby dis- 
charging Mrs. Long. 

The Court Appeals construed the words “are presented” 
directory rather than mandatory, thereby conferring upon the 
holder the option presenting same for payment either Saturday 
the next succeeding business day, citing Broens Bank Trust 
Co., Tenn. Civ. App. 39, 42. that case the note fell due 
Saturday and was presented for payment the following Monday, 
which the court held was the proper time. The court then said: 
“But where Saturday, under the law the jurisdiction, only 
half holiday, the paper may presented for payment the option 
the holder before noon, Saturday.” This statement 
was dictum, the court evidently overlooking the time that the pro- 
vision just referred was limited instruments payable demand. 

The authorities generally construe the statute providing that 
paper falling due Sunday, holiday, shall presented the next 
business day, mandatory, and the provision paper maturing 
Saturday comes within the same category. While the statute says 
such paper shall presented Monday, since section 7395 pro- 
vides that presented the day due, think clear that the 
Legislature intended that the due date this character paper 
should extended Monday, the next succeeding business day, 
Monday happens holiday. The words “are presented” 
are used the sense “shall” rather than “may.” Such the con- 
struction the editor Corpus Juris, vol. 404, note 48(a). 


within which public officer perform official act regarding 
the rights and duties others, and made with view the proper, 
orderly, and prompt conduct business, usually directory, unless 
the phraseology the statute, the nature the act per- 
formed and the consequences doing failing such time, 
such that the designation time must considered limitation 
the power the officer.” 

the same volume, page 1130, said: ‘However, the 
rule liberal construction does not justify the court construing 
the language the statute mean something entirely different 
from its clear and obvious meaning, nor, usurping the legislative 
prerogative, write therein that which not there express word 
implication, nor defeat the intention the legislature. Pro- 
cedural statutes should given construction, possible, which will 
preserve the essentials harmony and consistency the judicial 
system.” 

Due the confusion the subject negotiable instruments and 
the irreconcilable conflict the decisions with respect proper 
interpretation the law merchant, the Uniform Negotiable Instru- 
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ments Act was enacted most the states for the purpose har- 
monizing the law and making certain that which was theretofore 
uncertain. 47. are unwilling read into the statute 
something entirely different from its clear and obvious meaning. 


Liability Bank Acting Guardian 


bank, acting guardian the property incom- 
petent person, which makes improper investments the 
ward’s behalf, may required account the ward for the 
entire amount invested. Baxter Union Industrial Trust 
Savings Bank, Supreme Court Michigan, 263 
Rep. 762. 

this connection held that, where the guardian pur- 
chases from affiliate, having the same stockholders, bonds 
the account the guardianship estate, the transaction 
may declared void the option the incompetent. The 
following paragraphs are quoted from the opinion above 
referred to: 


The Bankers Trust Company originally was the 
Industrial Savings Bank. The relationship was very similar that 
existing between the Pontiac Commercial Savings Bank and the 
Pontiac Trust Company set forth Culhane’s Estate, 269 
Mich. 68, 256 807. the instant case, the stockholders 
the bank and the trust company were identical; the latter having 
been organized the bank for the purpose handling trust busi- 
ness that the bank itself could not transact under the laws then 
existing. For period the trust company did not pay rent the 
bank. obvious that profit either the bank the trust com- 
pany through one turning over business the other would redound 
the same stockholders. bank had one time purchased 
$2,700 Kenwood Park bonds, secured mortgage sub- 
division vacant lots the suburbs Detroit. The cost the 
bank these particular bonds was $2,592. The guardian, 1926, 
“purchased” these bonds from the bank and 
account with $2,700.49. ‘This included some accrued interest. 
bank retained $94.50, and the trust company its individual ca- 
pacity, not guardian, $13.50 the profit, which was neither passed 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §564. 
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the estate nor shown the reports the guardian. Plaintiff 
was not apprised any these facts, 

When trust company buys for its ward’s estate securities from 
its banking adjunct affiliate, with the same identity interest 
between the two shown exist the instant case, comes within the 
following well-established rule law: Where trustee buys with 
trust funds property which the trustee owns materially inter- 
ested in, sells trust property himself, one whom the trustee 
materially interested in, such transaction voidable the option 
the cestui. (Citing decisions.) 

Although the cases not clearly the degree self-interest 
the trustee must have where not, himself, selling buying 
from the trust estate, consideration the following cases forces 
the conclusion that the conflict interests the instant case 
was sufficiently strong make the transaction voidable: 
McClung’s Estate, 267 Mich. 309, 255 199; Ottawa Banking 
Trust Co. Crookston State Bank, 185 Minn. 22, 239 666; 
Otier Neiman, 481, 160 610; Skinnell 
Mahoney, 197 App. Div. 808, 189 845; 
Estate, 211 Iowa, 77, 232 807; Davoue Fanning, Johns. 
Ch. (N. Y.) 252. 

Although the defendants the instant case are guardians and not 
trustees, the technical sense the word, the above-stated rule 
applies them. Johnston Loose, 201 Mich, 259, 264, 167 
1021; Moyer Fletcher, Mich. 508, 198; Sheldon 
Rice’s Estate, Mich. 296, 300, Am. Rep. 136. the instant 
case there was neither disclosure the guardian all the material 
facts Baxter nor was his consent the transaction fairly pro- 
cured. Consequently, are not called upon decide the effect 
disclosure and consent upon the validity the transaction. See 
Campau Van Dyke, supra; Quimby Uhl, 130 Mich. 198, 
722; Skelding Dean, 141 Mich. 143, 104 410; Ma- 
lone’s Guardian Litem Malone, 255 Ky. 210, (2nd) 38. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


BANK COLLECTION CODE UNCONSTITU- 
TIONAL 


People rel. Barrett Union Bank Trust Co., Supreme Court 
Illinois, 199 Rep. 272 


The entire Bank Collection Code, adopted Illinois, un- 
constitutional. 

The court here decided, the first place, that section the 
Bank Collection Code, giving the holder draft, drawn 
state national bank and issued payment items presented for 
collection, preference over other creditors the event the 
failure the bank prior the payment the draft, unconsti- 
tutional. This section unconstitutional because undertakes 
regulate the distribution the assets closed national banks 
trary the provisions the Federal statutes. Inasmuch the 
legislature would not have adopted the Code all without includ- 
ing section the entire Code unconstitutional. 

The Bank Collection Code, adopted Illinois, was adopted 
substantially the same form the following states: Idaho, Indiana, 
Kentucky, Maryland, Michigan, Misosuri, Nebraska, New Jersey, 
New Mexico, New York, Oregon, Pennsylvania, South Carolina, 
Washington, West Virginia, Wisconsin and Wyoming. The Illinois 
decision, course, has effect upon the statute adopted 
other states. decision the Illinois Supreme Court, however, 
would undoubtedly given careful consideration the courts 
other states. 


Proceeding the People, the relation Edward Barrett, 
Auditor Accounts, against the Union Bank Trust Company, 
wherein Arthur Crum, receiver the First National Bank Free- 
port, filed petition for preferred claim against the assets the 
Union Bank Trust Company, which was opposed William 
O’Connell, receiver the Union Bank Trust Company. From 
adverse decree, the receiver appeals. 

Decree affirmed. 

Robert Hunter, Freeport, for appellant. 

Dixon, Devine, Bracken Dixon, Dixon (Robert Bracken and 
Ryan, both Dixon, counsel), for appellee. 


FARTHING, J.—This appeal from decree entered the 
three judges the court Stephenson county sitting 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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The decree found, among other things, that section Act 
defining the relations between banks and their depositors with 
the deposit and collection checks and other instruments payable 
money’’ (for convenience called the Bank Collection Code), ap- 
proved July 1931 (98 S.H.A. 219, note and 231, State Bar 
Stat. 1935, 16a, par. 37, 167), was unconstitutional. far ma- 
terial here, provides: 


When the drawee payor, any other agent collecting bank 
shall fail closed for business the Auditor Accounts 
the banks incorporated under the laws this State, the 
Comptroller the Currency the case banks incorporated under 
the Federal laws, action the board directors other 
proper legal action, after item shall mailed otherwise entrusted 
for collection payment but before the actual collection pay- 
ment thereof, shall the duty the receiver other official 
charge its assets return such item, same his possession, 
the forwarding presenting bank with reasonable diligence. 

Except cases where item items treated dishonored 
non-payment provided section 11, when drawee payor 
bank has presented for payment item items drawn upon 
payable such bank and the time has deposit the credit 
the maker drawer amount equal such item items and such 
drawee payor shall fail close for business above, after having 
charged such item items the account the maker drawer 
thereof otherwise discharged his liability thereon but without such 
item items having been paid settled for the drawee payor 
either money unconditional credit given its books 
the books any other bank, which has been requested accepted 
constitute such drawee payor other bank debtor therefor, 
the assets such drawee payor shall impressed with trust 
favor the owner owners such item items for the amount 
thereof, for the balance payable upon number items which have 
been exchanged, and such owner owners shall entitled pre- 
ferred claim upon such assets, irrespective whether the fund repre- 
senting such item items can traced and identified part such 


assets has been intermingled with converted into other assets 
such failed bank.’’ 


The appellant, Arthur Crum, receiver the First National 
Bank Freeport (hereafter called the National Bank), filed petition 
the trial court asking that allowed preferred claim against 
the assets the Union Bank Trust Company (hereafter called the 
State Bank), insolvent Illinois banking corporation. His claim was 
based upon draft for $6,890.75 drawn the State Bank upon the 
Continental Bank Trust Company Chicago favor the 
National Bank. The draft was issued for the balance due the National 
Bank for clearings between and the State Bank March 1933. 
The receiver the State Bank filed his motion strike the petition 
for preferred claim the ground that section above referred 
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was unconstitutional. preference was denied, the claim was al- 
lowed common claim, and the court found the section invalid 
conflict with the pro rata distribution provision require- 
ment enacted Congress and with the decisions the United States 
Supreme Court, since the section attempts control the distribution 
the assets insolvent national banks. The court also found that 
from the title and the definitions contained the act itself ap- 
parent that the Legislature intended apply both state and na- 
tional banks, and that the Legislature would not have passed the act 
had realized that could not operate; that the various provi- 
sions the act are connected and dependent upon each other that 
cannot presumed that the Legislature would have enacted section 
secure its objects against receivers state banks they could 
not obtained against receivers national banks. 

The parties presented agreed statement facts, and have stipu- 
lated that section constitutional the appellant entitled 
preferred claim. 

The appellant’s first contention is, that William O’Connell, 
receiver the State Bank, did not have the requisite interest belong 
the class persons entitled question the constitutionality sec- 
tion the statute question. The appellant admits that does 
not question the right the receiver sue and defend, but limits his 
contention the assertion that the only person who could question the 
constitutionality section national bank receiver. says 
that the statute has been held constitutional against receivers state 
banks, and that this also prevents the receiver here raising the con- 
stitutional question. However, the appellant admits that the question 
separability valid parts sections statute from invalid parts 
sections bound with the question who has the right 
challenge its validity. 

true that not entertain objections the constitu- 
tionality act unless the objection made one whose rights 
have been some way affected, but receiver entitled considera- 
tion the questions which affect the validity the act whole. 
People McBride, 2343 146, 166, 865, 123 Am. St. Rep. 
82, Ann. Cas. 994; State Utilities Comm. Chicago West 
Towns Railway Co., 275 Ill. 555, 572, 114 325, Ann. Cas. 
50; People O’Brien, 273 485, 488, 113 34. passing 
upon the validity statutes rule that where part statute 
unconstitutional that fact does not authorize courts declare the re- 
mainder void unless all the provisions are connected subject-matter, 
depending each other, operating together for the same purpose, 
are otherwise connected meaning that cannot presumed the 
Legislature would have passed the one without the other. People 
O’Brien, 273 485, 488, 113 34. The constitutional and un- 
provisions may sometimes contained the same 
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tion, but not necessarily fall together unless they essentially 
and inseparably connected substance.’’ Chicago, Burlington 
Quincy Railroad Co. Jones, 149 Ill, 361, 387, 247, 254, 
141, Am. St. Rep. 278. follows that whether the receiver 
the State Bank could urge the unconstitutionality section de- 
pends whether his objections affect the entire act. his con- 
tention that when the objectionable part the section removed the 
remainder the act would such that the Legislature would not have 
passed it, and the entire act void. The question the validity 
section and the right the receiver question the validity 
the section are bound together, and hold that the receiver 
proper person present the constitutional question. 

The constitutionality this act was questioned McQueen 
Randall, 353 231, 187 286, where held that was not in- 
valid and did not constitute attempt amend the Banking Act 
without such amendment being submitted vote the people. 
People Dennhardt, 354 Ill. 450, 188 464, again held that 
did not constitute amendment the Banking Act, and, further, 
that was not local special law. Neither the two cases pre- 
sented the question raised here, but view the holdings Davis 
Elmira Savings Bank, 161 275, Ct. 502, Ed. 700, Cook 
County Nat. Bank United States, 107 445, Ct. 561, 
Ed. 537, Old Company’s Lehigh, Meeker (C.C.A.) F.(2d) 
280, and National Bank United States Fidelity Guaranty Co. (C. 
C.A.) F.(2d) 618, and the federal statute which requires ratable 
distribution the assets insolvent national banks (U.S.C.A. title 
12, Banks and Banking, 194), the Legislature was without authority 
attempt such distribution providing for preference 
claims against national banks. And this admitted the appellant 
and the appellee. There remains, therefore, the single question, which 
is, this provision related and bound with the subject-matter 
the act that without the Legislature would certainly not have 
passed the statute? 

argued that this relief measure, designed prevent the 
closing banks permitting them draw drafts and checks instead 
paying cash items presented agent collecting banks. While this 
may have been one purpose, equally evident that another purpose 
was change the law which required actual presentment items 
the counter drawee bank for cash liability for negligence was 
avoided the collecting bank. apparent from reading 
the statute that certain rights formerly belonging owners such 
items were taken away and that their stead these owners were 
have preference over common creditors under the circumstances 
and facts set out the act. Without passing upon the question 
whether the rights formerly held payee draft check issued 
drawn upon national bank would destroyed this act 
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view the fact that does not have preferred claim, since the 
Legislature has control over distribution national bank assets, 
certainly the Legislature had intention create situation where 
the rights owners commercial paper depend upon whether 

This statute comprises one entire scheme design. The rights 

taken away are compensated for the preference attempted 
created section against the receivers all insolvent banks. Simi- 
lar statutes have been adopted many other states. discussing the 
effect the invalidity parts statute, said Chicago Motor 
Club Kinney, 329 120, 160 163, 169: Where the dif- 
ferent objects act are dependent upon mutually con- 
nected with each other meaning conditions, considerations, 
compensations for each other that cannot presumed the Legis- 
lature would have enacted the provisions designed secure one the 
objects without the provisions for the other, the invalidity the latter 
renders the whole act void. People Martin, 178 611, 
309; Springfield Gas Electric Co. City Springfield, 292 236, 
126 739, 929; Connolly Union Sewer Pipe Co., 184 
540, Ct. 431, Ed. 679; Cooley Const. Lim. (7th Ed.) 

While true that statute presumed valid and that 
construction will adopted which would preserve the act rather than 
adopt one which would render invalid, resolve all doubts 
favor the validity the act question, still, with the invalid 
part section eliminated, not the act the Legislature passed 

intended pass, and the act under review void. Winter Bar- 

rett, 352 Ill. 441, 476, 186 113, 1398. 

For the reasons stated, the decree the court Stephenson 
county affirmed. Decree affirmed. 


LIABILITY TRUST COMPANY STOCK 
HOLDER 


Commissioner Banks Waltham Trust Co., Supreme Judicial Court 
Massachusetts, 199 Rep. 303 


person, whose name shares stock trust company 
stand the books the company, will not permitted, upon the 
failure the company, escape the stockholders’ statutory lia- 
bility saying that, when wanted sell and transfer the shares, 
was prevented from doing the conduct the officers the 
company. 

NOTE—For similar decisions see Banking Law Journal Digest (Fourth 

Edition) §1350. 
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Suit equity the Commissioner Banks against the Waltham 
Trust Company and others. From the decree, the defendant Edith 
Burr appeals. 

Affirmed. 

Bahn, Boston, for appellant Burr. 

Graham, Boston, for appellee. 


FIELD, J.—This suit equity brought the commissioner 
banks possession the property and business the Waltham 
Trust Company against such trust company and certain alleged stock- 
holders thereof, under (Ter. Ed.) 167, 24, amended (see 
St. 1933, 41, 4), enforce against such stockholders the liability 
imposed the stockholders (Ter. Ed.) 172, 24, and acts 
amendment thereof and addition thereto. See St. 1933, 87, see 
now St. 1934, 349, case was referred master who made 
report which was confirmed interlocutory decree. Thereafter 
final decree was entered adjudicating that the defendant Edith 
Burr, herein referred the defendant, was stockholder said 
trust company March 21, 1933, the date which the plaintiff took 
possession the property and business such trust company, assess- 
ing the statutory liability upon her and ordering her pay the amount 
assessed with interest. From this final decree the defendant appealed. 

The only question for decision whether the facts found the 
master the defendant March 21, 1933, was stockholder the trust 
company, subject the statutory liability stockholders. This ques- 
tion must answered the 

The defendant, least since July 20, 1929, the date her cer- 
stock, has been the owner two hundred shares stock 
the trust company. March 21, 1933, when the commissioner 
banks took possession the property and business the trust com- 
pany, the stock stood her name its books. 

The by-ldws the trust provided that ‘‘Any member 
this Company who shall desirous selling any his 
shall cause such, their shares respectively, appraised the Di- 
rectors, which shall their duty request, and shall there- 
upon offer the same them for the use the Company such ap- 
praised value; and its said Directors shall choose take such shares 
for the use the Company, such shall, upon the pay- 
ment tender him such appraised value thereof, and the divi- 
dends due thereon, transfer and assign such share shares said 
Provided, however, that said Directors shall not obliged 
such shares the appraised value aforesaid unless they shall 
think for the interest the Company; and they shall not, within 
ten days after such shares are offered them writing, take the same 
and pay such member therefor, the price which the same shall 
have been appraised, such member shall liberty sell and 
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dispose the same shares any person See New Eng- 
Barrett King, 181 Mass. 476, 934; Commissioner Banks 
Tremont Trust Co., 259 Mass. 162, 178, 179, 156 The master 
states that the ‘‘substance this restriction was printed the back 
the certificates stock required See (Ter. Ed.) 
155, 40. 

The defendant’s contention that she not subject the stockhold- 
ers’ liability based the conclusion the master from his sub- 
sidiary findings that ‘‘so far question fact this de- 
fendant was prevented from transferring her stock the conduct 
the officials the’’ trust company, set forth the report and 
the subsidiary findings. 

The subsidiary findings include the following: January, 1933, 
the defendant decided sell her stock and placed the hands 
brokers who ‘‘represented her the matter. They made efforts 
named the report, but ‘‘no binding contract agreement for sale 
was ever made.’’ February there was ready market for the de- 
fendant’s stock approximately $30 share and could have been 
sold about that price. She ‘‘never altered her desire and determina- 
tion sell the The defendant signed request for ap- 
praisal which was sent the treasurer the trust company with 
letter dated January 28, 1933. The directors the trust company 
regular meetings which quorums were present for doing busi- 
ness February 1933 and March 1933.’’ the morning 
February the treasurer the trust company called the de- 
fendant telephone, asked her postpone the appraisal and told her 
that would her advantage so. The master finds that the 
treasurer ‘‘took unfair advantage’’ the defendant calling her 
the telephone and that she ‘‘did not agree and did not intend 
agree postponement this the meeting the di- 
rectors February they voted appraise $30 share stock be- 
longing other stockholders but the defendant’s ‘‘request for ap- 
praisal was never presented acted the Directors that meet- 
the meeting the directors March 1933, was voted 
appraise the defendant’s stock $30 share but she was never 
notified this action and did not learn until the hearing before 
the master. The defendant never offered her stock for sale provided 
the by-laws after the directors’ meeting March 1933, and never 
tendered the stock the directors, and the directors never took any 
action except make the appraisal, already stated. The trust com- 
pany was operating from March 1,.1933, March 1933, but 
March 1933, ‘‘the Bank Holiday,’’ the trust company closed under 
orders from the commissioner banks. ‘‘never opened again for 
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actual business transactions.’’ Thereafter ‘‘the stock books were closed 
for transfer.’’ 

The owner stock trust company the date the commissioner 
banks takes possession its property and business, with exceptions 
not here material, subject the statutory liability whether not 
the stock stands his name the books the trust company. Com- 
missioner Banks Tremont Trust Co., 259 Mass. 162, 175, 176, 156 
But the fact that stock stands the books the trust com- 
pany the name person prima facie evidence that such person 
the owner thereof and the burden proving that not rests 
upon him. Commissioner Banks Cosmopolitan Trust Co., 253 
Mass. 205, 218, 148 609, 658. And individual once 
the owner stock trust company and registered such its 
books cannot escape the stockholders’ liability incident ownership 
such without showing that before the significant date trans- 
ferred ownership thereof someone else (Commissioner Banks 
Tremont Trust Co., 259 Mass. 162, 176, 156 and performed the 
duty incumbent him securing the transfer such stock the 
books the trust company least doing all could ‘‘to divest 
himself the indicia thereto. Commissioner Banks 
Cosmopolitan Trust Co., 253 Mass. 205, 227, 148 609, 
Commissioner Banks Tremont Trust Co., 259 Mass. 162, 178, 
373. Evidence that the person whose name stock stands the books 
the trust company had done all that could secure transfer 
the stock the books and that his name remained thereon 
stockholder wholly through the fault the trust company its officers 
tends rebut the prima facie evidence the books that the 
owner the stock. 

This, however, not case where stockholder transferred owner- 
ship stock another person and failed, through the fault the 
trust company its officers, secure transfer such stock the 
books the trust company. The findings the master not rebut 
the prima facie evidence the books that this defendant was the 
owner the stock March 21, 1933. Nothing the case shows that 
before this date the defendant sold otherwise transferred the owner- 
ship the stock that she ceased its owner. need not dis- 
cuss the master’s findings detail. far they show that wrong- 
ful conduct the officers the trust company prevented any dealing 
with the defendant’s stock they show that such conduct prevented 
sale the stock the defendant and did not merely prevent the re- 
the books the trust company sale such stock com- 
pleted before March 21, 1933. The defendant escape liability 
stockholder March 21, 1933, even if, through the fault officers 
the trust company, she was not able sell her stock when she at- 
tempted so. Her situation similar that person who be- 
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comes stockholder through fraud but, nevertheless, subject the 
statutory liability. Commissioner Banks Cosmopolitan Trust Co., 
253 Mass. 205, 148 609, 658; Bittenbender Cos- 
mopolitan Trust Co., 253 Mass. 230, 148 619. the case last 
cited was said (253 Mass. 230, page 232, 148 619, ‘‘It 
contrary the legislative policy for the protection depositors 

trust companies declared the stockholders’ liability statute, that 
stockholders, who appear such the books the trust company 
the time goes into the hands the commissioner banks for 
liquidation, may repudiate liability creditors because they have been 
See, also, Commissioner Banks Cosmopolitan Trust 
Co., 253 Mass. 205, 222, 223, 148 609, 658. The con- 
clusion here reached consistent with the decision Commissioner 
Banks Tremont Trust Co., 259 Mass. 162, 178, 179, 156 
where, however, the Metropolitan Trust Company was held liable 
stockholder facts materially different from those shown the 
master’s report the present case. 

Decree affirmed. 


AUTHORITY SECRETARY INDORSE 
NOTE 


Freehold Bank Baker, Supreme Judicial Court Massachusetts, 
199 Rep. 342 


resolution adopted the directors corporation author- 
ized certain officers, including the secretary, ‘‘to sign this company’s 
checks for funds its several depositories, the single signature 
any those mentioned herein being sufficient, counter-signature 
being required this company’s checks and its 
customers’ was held that this authorized the secretary 
indorse the corporation’s name note payable the corpora- 
tion. 

The action this case was note for $1,420 signed the 
defendant and payable the order Miller Printing Machinery 
Company. The day after the note was received the payee, the 
secretary, acting under the authority the resolution above quoted, 
indorsed the note and transferred bank which was 
transferred the plaintiff bank. Sometime later the defendant de- 
livered printing press the Miller Company, which the latter 
agreed accept payment $1,400 the note. The defend- 
ant was, course, unaware the time that the note had been 
transferred another holder and the plaintiff bank received the 
note for value and good faith. was held that the plaintiff was 
entitled recover the entire amount the note. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 857. 
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Action contract the Freehold Bank against Alexander 
Baker. report from the superior court which directed verdict for 
the plaintiff for $1,697.52. 

Judgment for plaintiff for $1,697.52 ordered. 

Dexter, Hill and DeW. Howe, all Boston, for plain- 
tiff. 

Davis, Boston, for defendant. 


PIERCE, J.—This action contract which the plaintiff 
seeks recover $1,420, the principal sum named promissory note, 
dated December 28, 1931, due four months after date, executed the 
defendant, payable the order Miller Printing Machinery Com- 
pany and indorsed ‘‘Miller Printing Machinery Theo. Foster, 

Approximately one month after the note had been negotiated the 
plaintiff, the defendant, without knowledge notice that the note 
question had been discounted the payee, delivered the payee 
printing press owned the defendant which the payee agreed ac- 
cept and did accept payment $1,400 the note. appears 
the report that Foster, secretary the payee, indorsed the note 
question the name the payee and delivered it, December 29, 
1931, with forty-four other notes, the Colonial Trust Company 
Pittsburgh, Pennsylvania, affiliate the plaintiff, discounted 
order 'to take past due notes held the that the note 
suit and the other forty-four notes were turned over the Colonial 
Trust Company the plaintiff, which discounted them and deposited 
$18,706.34, which $1,418.72 represented the proceeds the note 
question, the checking account the payee the Colonial Trust 
Company; that between the plaintiff and the said trust company 
each day balances were struck and the debtor would make payment; 
that the transactions between the payee, the trust company and the de- 
fendant were entered the books the payee and the entries remain 
unaltered and unqualified the books that company. 

his answer the defendant denied the authority Foster in- 
dorse the note the name Miller Printing Machinery Company, and 
demanded proof thereof the trial. The original minutes meet- 
ing the board directors the Miller Printing Machinery Com- 
pany, held May 22, 1925, were produced and formed part dep- 
osition said Foster. His testimony this deposition part was 
the minutes the meeting the Board Directors May 22, 
1925, stated that there was quorum the Board Directors present 
the meeting, which meeting notice had been duly given [and] 
the following resolution was passed: ‘It resolved and the mo- 
tion properly seconded and unanimously carried that the following 
named authorized sign this company’s for funds its 
several depositories, the single signature any those mentioned 
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herein being sufficient, counter-signature being required this 
company’s checks and endorsements its customers’ notes: 
Nicola, President; Paul Dunlevy, First Vice-President; James 
Cannon, Vice-President and Treasurer; Theo. Foster, Secretary 
Rock, Special Auditor.’ 

The defendant also made plea payment. was contended that 
the sum $1,400, the value the printing press which was delivered 
February, 1932, was, arrangement made the defendant and 
the Miller Printing Machinery Company after the note question was 
discounted, credited defendant said note. the trial 
was agreed that the plaintiff and its agents and officers had 
knowledge said arrangement until after the delivery the printing 
press machine; and that the time this agreement was entered into 
and the printing press delivered the maker the note the payee, 
the maker had notice that the note question had previously been 
disposed the payee. 

The defendant rested and presented motion that the judge direct 
verdict for the plaintiff the sum $23.20 only. The judge denied 
the motion and saved the defendant’s exception. The plaintiff the 
same time presented motion that verdict directed its favor for 
$1,697.52, that being the principal the note and interest and protest 
fees. The judge allowed the motion and directed the jury return 
verdict for the plaintiff said sum. The defendant excepted the 
allowance that motion and the direction verdict for the 
plaintiff. 

agreement the parties the case reported for determination 
the Supreme Judicial Court upon the following stipulation the 
parties: ‘‘If said Foster was authorized the vote and resolution 
aforesaid endorse said note the name the Miller Printing Ma- 
chinery Company, judgment entered for the plaintiff the 
sum One Thousand Six Hundred Ninety-Seven Dollars and Fifty- 
Two Cents. said Foster was not authorized the vote and resolu- 
tion aforesaid endorse said note the name the Miller Printing 
Machinery Company, judgment entered for the plaintiff the 
sum Twenty-three Dollars and Twenty Cents.’’ The report contains 
all the facts and evidence material the question reported. 

The sole issue before the court the construction the vote 
May 22, 1925, without consideration any question adoption 
ratification. The defendant concedes the vote authorized Foster 
sign checks without counter signature (attestation), but contends that 
the vote does not authorize the persons named sign the company’s 
checks and indorse its notes, because must assumed 
that the language the vote was used advisedly and after delibera- 
tion. The defendant suggests that the provision the ‘‘endorse- 
ment its customers’ was afterthought and the authority 
indorse notes was not necessary the exercise the power ex- 
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pressly granted sign checks. The vote inartistically drawn but 
must assumed that every provision was intended have 


erative force, and that part should construed meaningless. 


because ungrammatical phrasing. contention made the de- 
fendant that the indorsement Foster ‘‘its customers’ notes’’ was 
invalid because was not attested signature. think the provi- 
sion that ‘‘no counter-signature’’ ‘‘required’’ applicable signa- 
tures and alike, and that the vote, whether not the 
provision indorsements afterthought, plainly indicates 
authorization the persons named sign checks for funds the 
payee’s several depositories and also indorse the payee’s customers’ 


notes without attestation the signature the signer indorser. In. 


accordance with the stipulation judgment entered for the plain- 
tiff the sum $1,697.52. 
ordered. 


TRUSTEE NOT LIABLE FOR MONEY LOST 
THROUGH BANK FAILURE 


Anguera Yturria, Circuit Court Appeals, Fed. Rep. 


trustee $5,000 deposited the fund bank taking four 
per cent. certificate deposit. About seven years later the bank 
failed. was held that the trustee was not liable the beneficiary 
for the loss resulting from the failure. 

There are cases which has been held that, where fund 
remain the hands trustee over long period time, 
should not deposit the money bank but should invest gov- 
ernment securities other securities constituting legal investment 
for trust funds. 


Action Eva Garcia Trevino Anguera against Daniel Yturria. 
Judgment for defendant and plaintiff appeals. 

Affirmed. 

Galbraith, Brownsville, Tex., for appellant. 

West, Brownsville, Tex., and Wharton, Houston, 
Tex., for appellee. 


WALKER, J.—The appellee was the executor and trustee under 
will which bequeathed the appellant $5,000, held trust 
the executor the will, paid the legatee after she arrived 
the age twenty-one years, she married before reaching that 
age, paid her when married. decree entered February 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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28, 1925, while appellant was minor, cause which appellant 
and appellee and other beneficiaries under the will were parties, the 
estate the testator was ordered distributed the parties entitled 
thereto, except that described fund was adjudged held the 
appellee trustee, from which fund was ordered discharge said 
legacy appellant. Pursuant that decree appellee paid out that 
fund all legacies charged against it, except the legacy appellant, 
leaving therein the sum $5,000, which was retained the appellee 
trust for the appellant. September 11, 1925, appellee deposited 
the sum $5,000 the Merchant’s National Bank Brownsville, 
Tex., taking therefor interest-bearing certificate payable ‘‘D. Ytur- 
ria, Trustee,’’ and bearing per cent. annual interest. the time 
making that deposit the Merchant’s National Bank was solvent, rep- 
utable institution, and continued until the 24th day March, 1932, 
when was taken over the Comptroller the Currency, through 
named receiver, which time the amount owing said certificate, 
with accumulated interest, was the sum $6,270.56, for which amount 
appellee made proof claim said receiver, who issued appellee 
August 22, 1932, the receiver’s certificate, drawn favor 
Yturria, Two receiver’s dividends were paid the 
receiver appellee, one $1,379.52 December 27, 1932, the other 
January 10, 1934, $1,442.22, each which amounts the day 
its receipt appellee was deposited him the State National 
Bank Brownsville, Tex., taking that bank’s certificate therefor, 
payable ‘‘D. Yturria, Appellant reached the age 
twenty-one September 17, 1933, without having married. Sep- 
tember 30, 1933, appellee tendered appellant the above-mentioned 
receiver’s certificate and the above-mentioned first-dated certificate 
deposit issued the State National Bank Brownsville, Tex., settle- 
ment appellant’s claim for said legacy, and satisfaction ap- 
pellee’s obligation trustee under the above-mentioned decree,. which 
offer was refused appellant. Upon appellant reaching the age 
twenty-one, she made prompt demand upon appellee for the $5,000, 
response which demand the appellee made the above-mentioned 
tender. Thereafter appellee kept that tender good, and, upon appel- 
lant, April 21, 1934, bringing this action against appellee recover 
the sum $5,000, with interest thereon from the the above- 
mentioned decree, appellee tendered appellant and deposited the 
registry the court below said receiver’s certificate, subject the two 
above-mentioned credits indorsed thereon, together with the sum 
$2,840.82, that sum being the principal, with accrued interest, the 
two above-mentioned certificates deposit issued the State National 
Bank Brownsville, Tex., which certificates were surrendered that 
bank and enable appellee make said deposit the 
registry the court below cash. The court ruled the claim 
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behalf the appellant, was contended that appellee’s deposit 
the $5,000 the Merchant’s National Bank the manner above 
stated had the effect appropriation that sum his individual 
use, with the result making him liable appellant for that sum 
upon the failure the depositary bank. That contention not sus- 
tainable. procuring from that bank its certificate for the amount 
deposited, made payable Yturria, Trustee,’’ that bank was put 
notice that the fund represented that certificate was not the 
individual property the depositor, but was fund held him 
trust relation, though the name the cestui que trust was not stated 
disclosed; and that fund could not applied, the depositary 
bank another, the individual indebtedness the depositor. Cen- 
tral National Bank Connecticut Company, 104 
54, 63, 64, Ed. 693; Shaw Spencer al., 100 Mass. 382, 391, 
Am. 107, Am. Rep. 115; Duckett National 
Bank, Md. 400, 983, 84, Am. St. Rep. 513, 521; 
United States Fidelity Co. Adoue Lobit, 104 Tex. 379, 187 
Cas. 1914B, 667; United States Butterworth-Judson Corporation, 

What was relied behalf the appellant having the effect 
making the appellee individually liable for the $5,000, with interest 
thereon, was the failure the appellee have the certificate deposit 
made payable himself trustee for appellant. was not claimed 
that appellee would have incurred the liability asserted the certificate 
deposit had been made payable, the depositary bank being 
repute when the deposit was made. 1314. 

The ruling complained was not erroneous. The judgment 
affirmed 


BONDS RECEIVED BANK FOR SAFE- 
KEEPING 


Marchant Summers, Circuit Court Appeals, Fourth Circuit, 
Fed. Supp. (2d) 877 


The owner Liberty Bonds deposited them with bank for 
safe-keeping under agreement which permitted the bank use 
the bonds ‘‘for such purposes may choose,’’ and required the 
bank, proper demand, return the depositor not the identical 
bonds deposited but bonds the same issue, denomination and 
value. The bank pledged the bonds secure postal savings de- 
posits. Upon the failure the bank, was held that the depositor 
was entitled recover from the receiver accordance with the 
terms the receipt. 


similar decisions see Banking Law Journal Digest (Fourth 
§145. 
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Suit Mrs. Carrie Summers against Marchant, re- 
ceiver the Edisto Nationa] Bank Orangeburg. From adverse 
decree, defendant appeals. 

Affirmed. 
Wolfe, Orangeburg, C., for appellant. 
Carroll Summers. Orangeburg. C., for appellee. 


PARKER, J.—This appeal from decree which directed 
the receiver failed national bank turn over plaintiff four 
$100 Liberty Loan bonds, together with the proceeds certain interest 
coupons, the hands the receiver. appears that 1919 plaintiff 
deposited the bonds with the bank for safe-keeping under agree- 
ment which required the bank collect the interest thereon and de- 
posit account. The agreement, which was writing, 
after reciting the deposit the bonds with the bank, set forth the 
terms under which they were held follows: 


certificate non-transferable and therefore non-negotiable. 
The bank agrees collect the semi-annual interest said bonds when 
due and the owner’s account with this bank. 

bank reserves the privilege using the bonds represented 
this certificate such manner and for such purposes may 
choose and requires five (5) days notice when the return the above 
amount bonds desired—not necessarily the identical bonds, but 
bonds the same issue, same denomination and value. 

bank makes charge for this service but reserves the right 
return the above amount bonds the owner after reasonable 
notice and this certificate being lost destroyed the bank 
reserves the right require the owner publish proper public notice 
thereof before the issuing duplicate the delivery the 


The bank held the bonds, collecting the interest coupons and 
ing same plaintiff, until November 24, 1931, January 12, 1932. 
one the other these dates pledged them along with bonds 
belonging other customers, totaling $17,000, secure deposits which 
had been made with the Postal Savings Bank. had already 
deposited bonds its own secure this postal savings account; but 
upon being upon for additional security, pledged two lots 
bonds belonging its customers, one November 24, 1931, and the 
other January 12, 1932, among which were the bonds plaintiff. 
These bonds customers were not them any way en- 
tered upon the books the bank until they were pledged secure the 
postal savings account. They were then listed among the bank’s re- 
sources ‘‘bonds owned and among its liabilities 
borrowed from 

After the bank was placed receivership, the amount due the 
Postal Savings Bank was paid from the proceeds the sale the bonds 
belonging the bank, and the bonds customers which had pledged, 
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bonds like character and amount, were returned its receiver 
and are now held him. The order appealed from directed the re. 
ceiver turn over four these, together with the proceeds the 
interest coupons which had the plaintiff. The receiver 
contends (1) that the effect the deposit the bonds was create 
mere debtor and creditor relationship between the bank and plain. 
tiff, and (2) that, any event, plaintiff not entitled the return 
bonds after the pledge secure the postal savings account, the bonds 
returned the receiver are not shown the identical bonds 
plaintiff. not think that there merit either these con- 
tentions. 

well settled, course, that where bank takes bonds 
customer security for safe-keeping, the relationship established 
that bailor and bailee, and not that debtor and creditor, which 
would arise upon sale and purchase the bonds. Leach Sanborn 
State Bank, 203 Iowa, 401, 212 694, 900, 905; Andrew 
Citizens’ State Bank, 203 Iowa, 345, 212 745, 
906, 909; Farmers’ Merchants’ Sav. Bank, 202 Iowa, 859, 211 
and there cited. 

And not think that the character the transaction here in- 
volved was changed from bailment sale merely because the bank 
was given the right use for its own purposes the bonds deposited 
with it. The agreement provided that should avail itself this 
privilege, should bound, not pay for them cash, but re- 
turn others the same issue, denomination, and value, which shows 
that sale the bank giving rise the relationship debtor and 
was not contemplated, but merely power make use the 
bailed property. The case not unlike that Walter Wood Mow- 
ing Reaping Mach. Co. Vanstory (C. 4th) 171 375, wherein 
was held this court that option the part bailee pur- 
chase bailed property did not convert the bailment into sale and vest 
title the bailee. 

When the bank pledged the bonds plaintiff security for the 
postal savings account, was acting within the power vested 
the contract with plaintiff; and there can little doubt that, the 
bonds had been required make that account good, they could have 
been used for that purpose and plaintiff would have had merely non- 
preferential claim for their value, was held Kohler Spurway 
(D. C.) F.(2d) 36, upon which the receiver relies. Where, however, 
the bonds were not sold under the pledge, but were restored the 
receiver, there reason why the rights the owner therein should 
not recognized, just though they had never been pledged under 
the power. Andrew Citizens’ State Bank, supra. 
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And see nothing the argument that title the bonds passed 
absolutely the bank that the relationship debtor and creditor 
was established. case sale, merely because the contract pro- 
vided that the identical bonds need not returned plaintiff, but 
merely bonds the same issue, denomination, and value. true 
that ordinarily said that, where there obligation restore 
the specific article, but the bailee liberty return either money 
other goods equal value, ‘‘there transmutation property, 
and the obligation created debt and not bailment.’’ 1086; 
Jones Bailments (2d Ed.) 102. But shown Prof. Williston 
(Sales, 338), this statement the rule cannot literally accepted 
and certainly admits many exceptions. See 1091-1096, 
and cases cited. has application here, where the surrounding 
clearly show that bailment and not sale was con- 
templated, and where the provision for the return other bonds 
equal value was evidently intended prevent settlement for the 
bonds their value money the bank should use them under 
the power given the contract under which they were deposited. 
has been held that, where the option return other articles the same 
kind applies case loss for which the bailee liable, the bail- 
ment not converted thereby into sale. Smith Niles, Vt. 315, 
Am. Dec. 782, 783; 1087. And there just much reason 
upholding rights the bailor case such this. 

true that the provision permitting the return bonds like 
kind instead the identical bonds deposited applies generally, and 
not merely cases where the bank has exercised the power use the 
bonds deposited for its own purposes; but think that the effect 
this provision is, not transmute what was intended bailment into 
sale, but merely impart the characteristics bailment 
fungibles. Bonds, course, are not fungibles, but there differ- 
ence between one bearer bond and another, where both are the same 
issue, denomination, and value; and the effect the provision ques- 
tion was impart the bailment the bonds the advantage 
bailment fungibles, i.e., the right the bailee return similar 
articles without the burden keeping separate and returning the iden- 
articles bailed. more reason why the rights the 
bailor should ignored under such contract than the ordinary 
the bailment fungibles such grain, where contem- 
plated, not that the identical grain shall returned, but merely grain 
the same grade. Interstate Banking Trust Co. Brown (C. 
6th) 32, 40, Judge Denison says that ‘‘goods may one 
three classes: Inherently fungible, capable acquiring that qual- 
ity agreement, quite incapable Bonds the same issue, 
denomination, and value, all payable bearer, are nearly alike that 
there reason why they may not agreement parties given 
the quality fungible goods, i.e., the right substitution, without 


ver 

the 

in- 


122 THE BANKING LAW JOURNAL 
destroying the rights bailor with respect such goods and con. 
verting what was intended bailment into sale. 

The exact question here involved was before the Appellate Court 
Indiana, sitting bane, Stults Gordon, Ind. App. 611, 167 
564, 566, and the court held that the deposit the bonds was 
special deposit and that the relationship between the parties was that 
bailor and bailee and not debtor and The court said: 


bonds were left with the bank pursuant agreement 
return bonds the same issue and amount after days’ notice. 
may implied that the bank had the right use the bonds aug- 
ment its assets. such had not been the intention the parties, there 
would have been necessity for any notice before the owner was en- 
titled have his bonds returned him. The bonds were not left 
with the bank deposit drawn Gordon his will. Like 
bonds were returned him upon the surrender the receipt 
after days’ notice. All obligations the bank Gordon would 
have been fully satisfied the same bonds bonds the same issue 
had been returned him. This constituted the bonds special de- 
posit. The relation debtor and creditor did not exist. The true 
relation between the parties was that bailor and bailee. Tyler 
County State Bank Shivers (Tex. Civ. App.) 281 264.” 
deposits made with bankers,’’ says Mr. Justice Miller, ‘‘may 
divided into two classes, namely, those which the bank becomes 
bailee the depositor, the title the thing deposited remaining with 
the latter; and that other kind deposit money peculiar bank- 
ing business, which the depositor, for his own convenience, parts 
with the title his money, and loans the banker; and the latter, 
consideration the loan the money and the right use 
for his own profit, agrees refund the same amount, any part 
thereof, demand.’’ Marine Bank Fulton County Bank, Wall. 
252, 256, Ed. 785. The deposit the bonds here was certainly 
not the latter class. resulted account set the books 
the bank against which checks might drawn plaintiff. plain- 
tiff had demanded the payment any sum money account 
the deposit, clear that the bank would have been justified re- 
fusing payment and tendering the return the bonds. And, the 
other hand, the bank had tendered the value the bonds the time 
the deposit, clear that plaintiff would have been justified re- 
fusing the tender and demanding the return the bonds like bonds 
the same issue, denomination, and value. The deposit the bonds 
was, thus, clearly special deposit creating bailment; and the fact 
that there was power the part the bailee use the bailed prop- 
erty and return lieu thereof like property equal value did not, 
under the circumstances the case, convert the bailment into sale. 


And not think that the rights the plaintiff were anywise 
impaired reason the fact that the bonds were pledged the bank 
secure the postal savings account and that the bonds returned the 
receiver the pledgee are not shown the identical bonds which 
plaintiff deposited. There question but that the bonds plain- 
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and other customers were pledged secure the postal savings ac- 
and that, when the liability the bank this account was dis- 
charged the sale the bank’s bonds, bonds the exact amount 
the customers’ bonds and the same denomination and issue were 
returned the bank’s receiver. The fact that plaintiff’s bonds had 
been mingled with those other customers that was impossible 
‘to identify them the lot the hands the receiver was more 
reason for refusing grant relief than coins belonging plaintiff 
had been mingled with coins like character bag. such case 
equity will follow the bonds into the hands the receiver and will 
direct that bonds which has the same issue, denomination, and 
value set apart plaintiff, just would follow money into 
bag other indistinguishable mass ‘‘by taking out the same 
Knatchbull Hallett, Ch. Div. 696; Central National Bank Con- 
necticut Mutual Life Ins. Co., 104 54, 69, Ed. 693; First 
National Bank Ventura Williams (D. C.) F.(2d) 585, 587; 
Quin Earle (C. C.) 728, 731. bonds have unques- 
tionably been traced into the fund which came into the hands the 
receiver upon the release securities pledged for the postal savings 
account; and, even the form investment had been changed, there 
would trouble charging the fund with liability for the bonds 
traced into it. Schumacher Harriett (C. 4th) F.(2d) 817, 
ley Richards 8th) F.(2d) 876; First National Bank 
Ventura Williams, supra; Gwynn Spurway (D. C.) F.(2d) 
37; Stults Gordon, supra; Everett Staton, 192 221, 134 
490; Andrew Citizens’ State Bank, supra, 203 Iowa, 345, 212 

For the reasons stated think that the decree appealed from was 
correet and same will affirmed. Affirmed. 
Northeott, Cireut Judge (dissenting). 


ORAL AGREEMENT BANK RE- 
PURCHASE BONDS 


Johnson First Trust Co., Supreme Court Nebraska, 264 
Rep. 152 


repurchase the bonds from the customer any time that wanted 
the money, valid unless appears that the agreement, its 
terms, not performed within one year. such event, 
agreement this kind must writing order valid un- 
der the statute frauds. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Syllabus the Court 
‘‘An oral agreement, void under the first subdivision 
section 36-202, Comp. St. 1929, must indicate its terms that not 
performed within one year from the making Johnson 
First Trust Co., 125 Neb. 26, 248 815. 
erroneous direct verdict for either party where the 
evidence material issue conflicting. 


Action Gust Johnson against the First Trust Company. 
ment for plaintiff, and defendant appeals. 

Affirmed. 

Finlayson, Burke McKie, Omaha, for appellant. 

Patrick Smith, Omaha, for appellee. 


GOSS, J.—This the second appearance this case. Johnson 
First Trust Co., 125 Neb. 26, 248 815. There reversed the 
judgment for defendant entered upon motion the close plaintiff’s 
evidence. held that ‘‘An oral agreement, void under the first 
subdivision section 36-202, Comp. St. 1929, must indicate its 
terms that not performed within one year from the making 

The case was retried the district court and submitted jury 
determine whether, when defendant sold the bonds suit plain- 
tiff, there was oral agreement, not prohibited the above cited 
statute frauds, requiring defendant repurchase the bonds the 
time demanded. Defendant had moved for directed verdict. The 
jury found for plaintiff and defendant appealed from the judgment 
rendered the verdict. 

The evidence was conflict. This made question for the jury, 
which they decided favor plaintiff. fundamental that 
erroneous direct verdict for either party where the evidence 
material issue conflicting. former officer defendant, who sold 
the bonds plaintiff, testified that told plaintiff thought there 
would trouble selling the bonds and that, plaintiff wanted 
some the money before ten years, defendant would try sell them 
for him. Plaintiff was not artful witness. Portions his testimony 
may selected from which jury might infer that would have 
been satisfied with five-year bonds with the ten-year bonds pur- 
chased him they would cashed defendant within five years, 
but, the other hand, there ample testimony him that, when 
took the ten-year bonds, was promised the officer through whom 
bought them that any time wanted the money the trust com- 
pany would repurchase the bonds. The jury, triers fact, might 
have found differently from the evidence. under the well-settled 
rule, peculiarly question for the jury. Their decision binding 
upon us. 

The judgment the district court affirmed. 


Cit 
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CERTIFICATES NOT SUBJECT STAMP TAX 


City Bond Finance Co. Welch, Circuit Court Appeals, 
Fed. Rep. (2d) 969 


Certificates issued bond and finance company, acknowledg- 
ing receipt payments contracts for the sale securities and 
partially reciting the terms such contracts are not ‘‘corporate 
within the meaning section 800 the Revenue Act 
1926 and are, therefore, not subject the documentary stamp 
tax provided for the statute. 


Action the City Bond Finance Company, Limited, against 
Galen Welch, Collector Internal Revenue for the Sixth District 
California. From judgment for defendant Supp. 500), 
plaintiff appeals. 

Reversed. 

Ivan and John Dales, Jr., both Los Angeles, Cal., 
for appellant. 

Frank Wideman, Asst. Atty. Gen., and Sewall Key, Louis 
Monarch, and Louise Foster, Sp. Assts. Atty. Gen. (Peirson 
Hall, Atty., Alva Baird and Mitchell, Sp. Asst. 
Attys., and Eugene Harpole, Sp. Atty., Bureau Internal Revenue, 
all Los Angeles, Cal., for appellee. 


HANEY, J.—In action brought appellant recover $5,700 
for documentary stamp tax paid under protest, judgment was rendered 
favor appellee, from which judgment plaintiff below appealed. 

The findings set forth that between November 1926, and January 
1930, plaintiff issued large number instruments designated 
investors. form this agreement was 
set forth the findings, from which appeared, among other things, 
that the agreement, when executed, acknowledged receipt payment, 
and constituted contract, behalf the investor buy, and 
behalf the appellant sell, certain securities therein enumerated. 
There were other provisions this agreement, from which seen 
that the transaction was the purchase securities 
margin. Although does not appear from the record that this agree- 
ment was taxed, was conceded both parties the argument that 
the necessary documentary stamps were affixed. 

After this agreement was entered into, plaintiff then issued 
ment designated certificate follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1430. 
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10758. 
Bond Finance Company 


Bank America Bldg. 
South Spring Street 
Angeles, California 

3801 


certify that City Bond Finance Company has this 
the following named securities: Shares Stock 
per Share, Total upon which has been paid, leaving 
balance, including Investment Counsel Fee the Invest- 


ment Savings Plan, conformity with terms and conditions contained 
agreement hereto-executed, which calls for completion payment 


date deferred payments 7%, come due every 
from above date. 


further agreed, that may his option complete 
payment earlier date. 


Certificate surrendered upon delivery securities men- 
tioned cancellation contract. 


10758 


per share 
Due 
60-90 days 


These certificates had the physical characteristics corporate se- 
being printed heavy paper with engraved border and 
were all numbered consecutively issued. 

The imposition the stamp tax defendant was the authority 
the Revenue Act 1926, 27, Stat. 99, the material parts 
which are follows: 


shall paid, for and respect the several bonds, 
debentures, certificates stock and indebtedness, and other docu- 
ments, instruments, matters, and things mentioned and described 


126 
iss 
said for the above mentioned securities ten installments 
Each installment, together with interest from the above 
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Schedule this title [sections 901 906, inclusive], for 
respect the vellum, parchment, paper upon which such instru- 
ments, matters, things, any them, are written printed, 
any person who makes, signs, issues, sells, removes, consigns, 
ships the same, for whose use benefit the same are made, signed, 
issued, sold, removed, consigned, shipped, the several taxes specified 
such schedule [sections]’’ (section 800, USCA 900, 908 (a). 

all bonds, debentures, certificates indebtedness issued 
any corporation, and all instruments, however termed, issued any 
with interest coupons registered form, known gen- 
erally corporate securities each $100 face value fraction 
thereof, (See USCA 901 and 900 note.) 


The validity the tax paid the ‘‘Purchase not 
issue here, and the sole question for determination is: Were these 
conclusion law, the trial court found that the 
were corporate securities, and were therefore, properly taxed. 

The courts have not attempted define what known generally 
security.’’ Indeed, general definition difficult, and 
the facts each case must considered for themselves the deter- 
mination the question, There are some expressions the courts, 
however, which are material the consideration the question. 
Lederer Fidelity Trust Co., 267 17, Ct. 206, 207, 


Ed. 494, said: ‘‘The respondent the other hand says the 


language United States Isham, Wall. 496, Ed. 728, 
ever upon its face (the instrument) purports be, that for the 
purpose ascertaining the stamp duty.’ are content adopt the 
respondent’s rule for this Wilkinson Mutual Bldg. 
Sav. Ass’n (C. F.(2d) 997, 999, said: ‘‘We have not 
known corporate security that has not (1) negotiability; (2) 
fixed ascertainable time full payment; and (3) fixed sum 
And Mortgage Guarantee Co. Welch (C. A.) 
184, 186, number definitions are set forth the opinion 
Judge Wilbur this court. 

The statute purports subject the imposition stamp tax 
instruments known generally corporate The mere 
fact that such documents may ‘‘in registered form,’’ whatever that 
may mean, does not, think, aid determining whether not the 
document such the statutes require stamped. 

The certificates involved herein not have any semblance 
security, other than the fact that they are engraved, and may have the 
appearance, glance, stock certificate. However, the certificates, 
their face, disclose recital that the parties had theretofore entered 
into agreement concerning the sale securities which were 
paid for the terms mentioned. The terms payment are again 
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merely recital the terms the agreement shown the ‘‘Pur- 
chase Agreement.’’ sole purpose these instruments, addition 
serving receipt for money paid, seems partial recital 
the agreement. the stub there designated space for keeping 
account the payments made. The document neither agreement 
sell securities, evidence the indebtedness corporation, nor evi- 
dence ownership the investor corporate other property. 
The only thing which importance that the certificates are 
combination receipt and accounts and not ‘‘instruments known 
generally corporate securities.’’ 
Reversed. 


BANK LIABLE REFUSING STOP PAY- 
MENT CASHIER’S CHECK 


Nielsen Planters Trust Savings Bank, Supreme Court Louisiana, 
164 So. Rep. 613 


The payee check who indorses and transfers 
payment losses sustained gambling game (gambling be- 
ing prohibited state law) entitled stop payment the 
check against the person whom transferred it. the bank, 
after being notified that the check was transferred settlement 
gambling debt and after being requested not pay the check, 
nevertheless does honor the check upon presentment the trans- 
feree, the bank will liable the payee for the amount the 
check. 

This reverses earlier decision the same (161 So. Rep. 
346) published the September, 1935, issue the Banking Law 
Journal page 746. 

The decision against the bank was based the fact that gambling 
prohibited statute the state Louisiana. Hence, the trans- 
fer the check the payee the person whom had lost 
gambling, was illegal and void. The gambler, whom the check 
was delivered, was not holder due Consequently, the 
bank upon being informed the facts surrounding the transfer 
the check, should have followed the payee’s instructions and re- 
fused payment. 


Action Julian Nielsen against the Planters Trust Savings 
Bank Opelousas. Judgment sustaining defendant’s exceptions 
right cause action was affirmed the Court Appeal (161 
So. 346), and the case brought review. 

Judgment the Court Appeal annulled and exceptions 
right cause action overruled and cause remanded, with directions. 

Burleigh, Opelousas, for relator. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1378. 
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Sandoz, Perrault, and Dudley Guilbeau, all Ope- 
lousas, for respondent. 


HIGGINS, J.—Plaintiff, payee cashier’s check, brought this 
action against the bank which issued the check him, recover the 
sum $1,200, the face value thereof, damages, for illegally paying 

the check the indorsee, after plaintiff had notified defendant not 
honor the check, because had been negotiated for illegal con- 
sideration, covering losses sustained gambling roulette. 

Defendant filed exceptions right cause action, which 
were sustained the district court. Plaintiff appealed and the Court 
Appeal, divided court, affirmed the judgment the ground 
that plaintiff was indirectly attempting secure the return that 
which was lost gaming, contrary the provisions article 2984 
the Civil Code. 

The petition alleges that plaintiff was employed buyer for 
cotton commission merchant the city New Orleans and worked 
the city Opelousas; that received notice from his employer 
buying cotton the Opelousas territory and hold him- 
readiness transferred such other cotton territory they 
were contemplating sending him; that Saturday, November 24, 1934, 
received from his employer check for the sum $1,528.50, cover- 
ing the balance due him for services performed that making prepara- 
tions leave for his home Houston, Tex., the next day, Sunday, 
November 25, 1934, found necessary cash the check, order 
use portion pay debts had incurred the city Ope- 
lousas; that the same day received the check, went the 
Planters Trust Savings Bank Opelousas, defendant herein, and 
negotiated the check, receiving therefor cashier’s check the bank, 
drawn petitioner’s order and payable demand for the sum 
$1,200 and the difference, less exchange charges, cash; that the 
late afternoon November 24, 1934, visited the gambling estab- 
lishment owned and operated Sidney Amy room the James 
Hotel, the city Opelousas, where began playing and betting 
banking game operated and ‘‘banked’’ Sidney Amy and played 
means gambling device known roulette wheel; that 
played roulette principally with chips purchased for that purpose 
from Sidney Amy, but that money was also used petitioner from 
time time, lieu addition chips, cover the numbers 
the roulette wheel which had placed his bets; that after 
while his losses exhausted his cash, whereupon indorsed the $1,200 
cashier’s check and delivered Sidney Amy exchange for more 

chips and for more cash with which continue playing the roulette 

wheel; that the playing progressed, his losses continued mount 
and his chips money would become exhausted, would obtain, 
against the cashier’s check, from Sidney Amy, additional chips and 
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money with which continue betting; that this process kept until 
petitioner’s losses consumed the amount the check, all which 
had lost the said Sidney Amy, the the game; that the 
cashier’s check was negotiable instrument within the intendment 
the Negotiable Instruments Law; that the operation banking game 
expressly prohibited the laws this state; that the indorsement 
and delivery petitioner the cashier’s check Sidney Amy for 
chips and money used betting the banking game resulted 
the entire loss the proceeds the check the game, rendering 
the indorsement and negotiation the check null and void and 
effect, because the same was based upon illegal consideration ob- 
tained unlawful means, consequence which Sidney Amy was 
not holder due course and his pretended title the instrument 
was absolutely null and void; that Monday morning, November 26, 
1934, petitioner went the defendant bank and informed its officers 
the facts and circumstances above recited and claimed the right 
the said check and its proceeds and notified the bank not accept the 
negotiation the check presented Sidney Amy; that the officer 
the bank informed plaintiff that would refuse accept and pay 
the check Sidney Amy, provided plaintiff deposited $200, indem- 
nify the bank against any loss and damage that might the 
result such action; that petitioner had funds and was unable 
comply with this requirement the bank; that thereafter Sidney Amy 
presented the check the bank for payment and petitioner, in- 
formation and belief, alleges that the bank accepted the negotiation 
and paid the proceeds the check Sidney Amy November 26, 
1934, under arrangement whereby the bank was indemnified 
and fully protected against any loss that might incur reason 
honoring and paying the check; and that the bank liable plaintiff 
for the loss incurred result its wrongful and illegal action. 

the allegations fact contained the petition are accepted true. 
understand the petition, the transactions between the bank and 
the plaintiff were entirely legal and wholly disassociated and uncon- 
nected with the alleged gambling transactions between the plaintiff and 
Sidney Amy. The alleged violation the law took place solely and 
only between plaintiff and Sidney Amy, who was not party this 
suit and against whom the plaintiff not asserting any claim herein. 
Plaintiff not attempting recover the cashier’s check negotiated 
Amy, but the sum $1,200 deposited with the bank and which the 
bank alleged have illegally paid Sidney Amy, after having been 
fully notified and apprised that had neither legal title the cashier’s 
check nor the deposit $1,200. Therefore, articles 2983 and 2984 
the Revised Civil Code, which provide that neither the winner nor 
loser gambling transaction can recover from each other the amount 
that has been lost, have application the present case. 
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clear that the operation roulette wheel alleged the 
petition violation the law this state. Act No. 1870. 
Bagneris Smoot, 159 La. 1049, 106 So. 561. Consequently, the nego- 
tiation and delivery the check the plaintiff Sidney Amy was 
illegal, null, and void, for lack lawful consideration. Articles 1893 
and 1895, Rev. Civ. Code; Uniform Negotiable Instrument Statute— 
Act No. 1904, 25, 28, 52, 58, and Sidney Amy was there- 
fore not bona fide holder due course for value. Sections and 
Act No. 1904. 

The indorsement and delivery check not payment but 
order for payment. Palmer Golden, 127 487, 216 
509. Therefore, plaintiff had not paid the gambling loss and Sidney 
Amy could not have enforced payment the check against plaintiff. 
Articles 2983 and 2984, Rev. Civ. Code. 

724, 341, Am. St. Rep. 693, the identical situation here 
presented was considered and the case decided favor the plain- 
tiff, the court holding, well-considered opinion, that the bank, after 
having been notified that the cashier’s check was negotiated il- 
legal consideration, was without any right pay the indorsee, who 
obtained through unlawful means, i.e., gambling. See, also, Whit- 
lock Stewart, Ala. 601; Commercial Nat. Bank Spaids, 
App. Haller Workingmen’s Co-operative Bank, 263 Mass. 37, 
261, 801; Holman Ringo, Miss. 690; Burke Co. 
Buck, 331 Nev. 74, 1078, (N. S.) 627, Ann. Cas. 
625. The point and decisive the issues here presented. 

have been referred the case Davis Holbrook, La. Ann. 
176, where the court held that money placed with stakeholder, 
paid the winner bet election, could not recovered 
the loser, because betting elections was violation the laws 
this state and, therefore, the court would not interfere. That case 
not applicable here, because depositing the money with the stakeholder 
was directly connected with the unlawful transaction betting the 
election. the instant case, the deposit with the bank was legal 
every way. 

are the opinion that the petition states right cause 
action and that the exceptions should have been overruled. 

For the reasons assigned, the judgment the Court Appeal 
the First Circuit, affirming the judgment the district court an- 
nulled, the exceptions right cause action are overruled, and 
the case remanded the district court for further proceedings, ac- 
cording law and not inconsistent with the views herein expressed 
the defendant pay all costs the Court Appeal and this 
all other costs await final disposition the litigation. 
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DEPOSITS MADE WHEN BANK INSOLVENT 


Jameson First Savings Bank Trust Co., Supreme Court New 
Mexico, Pac. Rep. (2d) 607 


statute, which prohibits bank officers from receiving deposits 
when the bank insolvent and giving the depositor such 
right action against the bank and its officers recover the 
posit, does not give the depositor preferred claim upon the failure 
the bank. 

refusal bank sell exchange depositor, the reason 
being given that the bank operating restricted basis, does 
not give the depositor preferred claim upon the failure the bank 
even though the bank was not the time operating restricted 
basis and even though the exchange, issued, would have been paid 
the drawee bank. 


Suit Mrs. Corinne Jameson and others against the First Savings 
Bank Trust Company Albuquerque, and suit New Mexico Co- 
operative Wool Marketing Association against William Powell and 
Lester Cooper, receivers the First Savings Bank Trust Company 
Albuquerque. From adverse judgment, claimant second suit 
appeals. 

Affirmed and remanded. 

Bryan Johnson, Albuquerque, for appellant. 

George Taylor, Albuquerque, for appellees. 


BRICE, J.—This proceeding establish preference claim 
$14,330.10, and, failing that, then claim $9,000 out the funds 
the First Savings Bank Trust Company Albuquerque, New 
Mexico banking corporation (hereinafter referred the bank), 
now the hands receiver. the close claimant’s (appellant’s) 
testimony, motion made defendants (appellees) that such claim 
denied was sustained the court. From judgment denying the 
claim, this appeal prosecuted. 

The facts, must view them, are substantially follows: About 
232.81 the bank, presented its check for $9,000 drawn against such 
deposit, and requested the bank issue New York exchange for that 
amount, payable third person. The bank refused the request, giv- 
ing reason, that ‘‘we are restricted basis five per cent. and 
can’t give you draft.’’ The bank, fact, was not placed 
restricted payment basis until the opening business the next morn- 
ing, from which time payments were legally restricted per cent. 
deposits; but otherwise the bank continued normal banking busi- 


NOTE—For eimilar decisions see Banking Law Journal Digest (Fourth 
Edition) §§142, 144. 
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ness was placed receivership, July 21, 1933. the time the 
attempt was made purchase exchange, there was. deposit with the 
bank’s New York correspondent more than $9,000, and, appellant 
had received the draft requested, would have been paid due course 
business. the time the check was presented the bank had been 
hopelessly insolvent, and known insolvent its managing officers, 
for more than days, and has continued since. were made 
appellant during the days known insolvency prior April 
1933, sums aggregating $15,840.50; and withdrawals. this 
time were over $11,000. There was not less than 
the bank all times from March 1933, until bank was closed. 

Two questions are presented: First, the facts establish right 
preference the cash possession the receiver the bank 
the sum $14,330.10 favor appellant? and not, second, then 
they establish such right the sum $9,000? 

With reference the claim $14,330.10, stated appel- 
lant’s brief page 21: cannot bring ourselves within the remedy 
provided for the equity cases above referred because cannot 
trace and identify Appellant’s deposits among the assets the bank. 
Appellant’s deposits were intermingled with other assets the bank 
that our equitable remedy was lost although the wrong still 

We, course, accept this correct. Board Commissioners 
San Miguel County People’s Trust Co., 166, 279 
60. While thus admitting its failure trust, yet appel- 
lant claims such preference virtue the provisions section 
13-142, Comp. St. 1929 (being section chapter 67, Laws 1915), 
which reads follows: ‘‘No bank shall receive any deposit when 
insolvent nor shall any officer, director employee any bank know- 
ingly permit the receipt any such deposits. action may had 
recover any deposits received violation hereof, and the bank, and 
all officers, directors and employees thereof knowingly permitting the 
same, and their personal representatives, may joined defendants, 
and joint and several judgment recovered against them.’’ 

Appellant argues that ‘‘unless this statute gives the depositor 
preference meaningless’’; that, provides depositor could 
“recover any deposits received violation necessarily 
preference intended. But how could deposit recovered from 
officers and employees who had never received it? And how could 
recovered from the bank that received unless could traced 
and identified? act meaningless unless thereby cause action 
given the depositor against the bank and its officers and employees 
who violate for the recovery joint and several judgment for 
amount equal the deposit unlawfully received the bank. Neither 
its terms nor any reasonable construction can said 
given depositor coming within its terms. 
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The only evidence with regard the $9,000 transaction was given 
plaintiff’s agent, and follows: 


you have occasion into the First Savings Bank the 
morning April 7th, 1933, for the purpose obtaining New York 
the amount $9,000.00? Yes. 

whom did you present it? Mr. Ira Boldt. 

Will you state what then happened? gave Mr. Boldt the 
check and asked that make draft out the National Wool Market- 
ing Corporation, New York draft, and stepped over some other 
‘window for few minutes and then returned and asked Mr. Boldt 
for the draft said ‘We are restricted basis five per cent. 
and can’t give you draft.’ 

Did they then return your 000.00 check you? Yes. 

And you never did get this $9,000.00 draft? 


The most can make this offer appellant buy New 
York exchange with check drawn the bank against its deposit 
therein, which offer the bank refused. There was transaction 
which the funds the bank were augmented from which trust might 
follow. But appellant urges that the bank had sold the exchange 
the drawee would have paid it, and therefore reason the bank’s 
refusal sell the exchange has lost the $9,000. True enough, but 
there rule law that compelled the bank sell exchange that 
makes responsible damages for refusing sell it. Appellant 
further urges that the occurrence the bank amounted the presenta- 
tion the check for payment and refusal payment the bank, and 
cites Mallett Tunnicliffe, 102 Fla. 809, So. 346, 187 So. 238, 
785, the effect that when one presents check for payment, 
drawn against deposit bank open and doing business, and pay- 
ment refused such bank, the relation debtor and creditor imme- 
diately terminates and that trustee and cestui que trust arises; and 
insists that under this doctrine entitled preference. The deci- 
sions the Missouri courts are the same effect, Johnson Farmers’ 
Bank, 223 Mo. App. 1090; Claxton Cantley, Com- 
missioner Finance (Mo. App.) 297 975; Hiatt Miller Bank 
al., 224 Mo. App. 1040, S.W.(2d) 532; Fletcher Cantley, Com- 
missioner, 226 Mo. App. 1060, S.W.(2d) 217; Koehler Joplin 
State Bank al. (Mo. App.) S.W.(2d) 728; Householder Cant- 
(Mo. App.) S.W.(2d) Langhorst Rosebud Bank (Mo. 
App.) S.W.(2d) 119; Farmers’ Bank Deepwater Moberly, 
Commissioner (Mo. App.) S.W.(2d) 906; but under the holding 
those cases, the correctness which need not considered, the check 
must presented for payment cash, and payment refused, bring 
about such change relations. Here demand was made pay- 
ment the check. Had the bank issued and delivered the draft for 
the check would have been the exchange one credit for another, 
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and the relation debtor and creditor would have continued, even 
the draft had been dishonored the drawee. This the holding 
the Missouri Supreme Court like case, Bank Republic Repub- 
State Bank, 328 Mo. 848, S.W.(2d) 27. That preference 
arose from the this case, see annotations 938, 
and prior annotations the same question that series reports; 
‘also Connolly Lang (C. A.) 199; Leach Iowa State 
Savings Bank al., 204 Iowa, 497, 212 748, 215 728; 
Smith Zemurray (C. A.) F.(2d) The rule seems that, 
the absence fraud, the purchaser draft drawn insolvent 
bank, either with cash check, not entitled preference over gen- 
eral for the amount such draft dishonorerd following 
the failure such bank. Surely, then, trust relation resulted from 
mere refusal offer purchase draft with check drawn 
against deposit such bank, even the draft would have been paid 
the offer had been accepted. The parties occupy the same relation 
they would have occupied the offer had been accepted and the draft 
dishonored; that debtor and creditor. 

The appellant not entitled preference, and the district court’s 
action denying was correct. 

The judgment the district court affirmed and the cause re- 
manded. 

ordered. 


TRUST COMPANY LIABLE FOR INVESTMENT 
LOSS 


Osterling Commonwealth Trust Co., Supreme Court Pennsylvania, 
181 Atl. Rep. 769 


The plaintiff entered into trust agreement with the defendant 
trust company under which the plaintiff deposited money with the 
company which the company was required invest first mort- 
gages. The agreement provided that the plaintiff might, from time 
time, withdraw sums invested and require the company ‘‘to pay 
over the amounts requested cash and itself assume the mort- 
was held that the company could not discharge its ob- 
ligation the plaintiff assigning him the investments which 
had made and which had, the meantime, decreased value, 
but could compelled repay the full amount invested 

The company offered number defenses which the court held 
insufficient. These defenses were that the investments had depre- 
ciated value below the total amount invested that, under order 
the Orphans’ Court, the company could longer continue such 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §480. 
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(mortgage pool) investments; that the trust agreement was beyond 
the powers the company and that the contract was contrary 
the regulations the Federal Reserve System which the 
pany was member. 

appeared that the plaintiff had paid the company all 
the sum $101,398 and that this sum had been reduced with- 
drawals $66,798.99, which was the amount sued for the 
plaintiff. 


Appeal No. 178, March Term, 1935, from judgment Court 
Common Pleas, Allegheny County, No. 3836, January term, 1935; 
Samuel Gardner, Judge. 

Assumpsit written investment contract Osterling 
against the Commonwealth Trust Company. Judgment for 
the sum $66,798.99, and defendant appeals. 

Affirmed. 

John Freeman, Stambaugh, Watson Freeman, all 
Pittsburgh, for appellant. 

Mahlon Lewis and Alter, Wright Barron, all Pittsburgh, 
for appellee. 


LINN, J.—Appellant, trust company organized and existing un- 


der section the General Incorporation Act April 29, 1874, 
P.L. and supplements (15 P.S. 2514), appeals from judgment for 
want sufficient affidavit defense. The action for breach 
contract with defendant dated June 30, 1926. The agreement re- 
cited that plaintiff deposited $71,542.58 with defendant ‘‘for the pur- 
pose investing the first mortgages improved real 
estate’’ per cent. interest; defendant was remit plaintiff the 
net income ‘‘after deducting taxes and commission.’’ unable in- 
vest per cent. defendant was authorized invest ‘‘at such rates 
interest may from time time prevailing, and the net return 

not satisfactory [plaintiff], can, upon notice the [de- 
fendant], withdraw any part all the funds deposited him 
under this agreement.’’ The parties also agreed that plaintiff might 
deposit additional sums from time time for similar investment, and 
that plaintiff might ‘‘from time time withdraw any part all 
said funds. When and the [plaintiff] desires withdraw funds 
from investments under this Agreement, the [defendant] agrees 
pay over the amounts requested him cash, and itself assume 
the mortgages wherein the funds were Each party reserved 
the right revoke the agreement whole part ‘‘upon giving 
days’ notice such intention the other 

Additional sums were deposited and invested, and, appears 
exhibit attached the statement claim, the total deposited and 
invested October 10, 1934, was $101,398. From time time with- 
drawals were made, leaving balance invested $66,798.99 Novem- 
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ber 22, that date plaintiff gave written notice, pursuant 
the agreement, intention withdraw the balance deposit, but de- 
refused pay. 

number matters are alleged defence. Defendant avers (a) 
that the money invested ‘‘mortgage pool,’’ now depreciated 
below the total amount invested therein, with the result that the 
market value undivided interest representing the amount plain- 
deposit invested the less than the balance his de- 
posit unwithdrawn though how much less the affidavit does not state; 
(b) that pursuant order the orphans’ court Allegheny 
County, dated July 18, 1933, the pool was ‘‘closed,’’ rendering ‘‘per- 
formance the contract between the plaintiff and the defendant 
legally impossible’’; that when plaintiff’s notice was received, the 
the real estate market made impossible convert the 
undivided interest the ‘‘mortgage pool’’ into cash equal the 
amount the deposit unwithdrawn; (d) that the contract ultra 
vires; (e) that defendant member the Federal Reserve Sys- 
tem and that the contract contrary regulations the Federal 
Reserve Board. additional contention made argument the 
that defendant prohibited from complying with its agreement 
the Banking Code 1933. May 15, 1933, P.L. 624 P.S. 819— 
seq.). the affidavit defense, defendant averred that was 
willing deliver plaintiff ‘‘participation certificate showing his 
interest said mortgage pool, and now tenders the same the plain- 

all agree that the contract provides for and should given 
the effect which the parties for many years, under their own construc- 
tion, gave it; that (whether agent trustee immaterial this 
record) the defendant agreed invest sums deposited plaintiff 
first mortgages improved real estate’’ per cent. other 
prevailing rate interest; that within the time specified, with- 
drawal notice provided, the defendant would convert the investment 
made behalf and repay the money deposited, such part 
was demanded. must reject the construction that, appellant’s 
option (as now contends) could discharge its obligation assign- 
ing plaintiff the investment delivering him participation 
certificate representing undivided interest investment 
greater sum. 

Not only did the contract require the investments made 
terms that would enable defendant perform its obligation plain- 
tiff, but was also implicit the agreement that defendant should 
watch over the investment able comply with the contract. 
found that mortgage investments could not made continued 
such terms, should have exercised its right revocation and re- 
turned plaintiff the sum received under the contract. If, after mak- 
ing the investment, neglected perform its obligations, with con- 
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sequent depreciation now averred defense, cannot shift the 
sulting loss plaintiff. The law does not permit defendant excuse 
nonperformance saying that made many agreements like the 
one suit, that, required perform them all, would sustain 
loss. 

can see support for appellant’s contention that the 
ment ultra vires. The trust company had ample power receive 
the money invest and agree repay it.* The basis defendant’s 
argument, though stated various forms, appears that 
maintained ‘‘mortgage its trust department and that, 
made many similar agreements relating investments the 
these agreements are ultra vires against public policy because the 
ultimate effect such transactions, conducted defendant conducted 
them, may financially injurious it. The defendant had the power 
make the contract. this subject nothing need added what 
was said Roberts’ Trust Estate, 316 Pa. 545, 175 869, 
450; see also Kefover Potter Title Trust Co. (Pa. Sup.) 181 
771, this day decided. 

Concerning the averment that the action the orphans’ court made 
performance impossible, sufficient say that nothing the 
davit defense that subject (only the decree set forth) con- 
stitutes any obstacle defendant’s payment the sums deposited un- 
der the agreement above construed. The averment incorporating 
certain regulations the Federal Reserve Board states defense; 
prima facie, far appears, violation either the rules quoted 
may may not forfeit its membership otherwise subject the de- 
fendant discipline, but before summary judgment this action can 
prevented reliance the rules quoted, something less vague 
and general its relation the subject-matter the suit must 
set forth, order that may understand what the defense is. Busby 
Harrisburg Pipe Pipe Bending Co., 312 Pa. 394, 167 313; 
O’Malley, 272 Pa. 528, 116 500. 

There nothing the Banking Code 1933 which prevents de- 
fendant from paying judgment for breach contract, lawful when 
made, even though, defendant’s view, the making such contract 
now prohibited the act. defendant pays the judgment will 
entitled subrogation whatever undivided interest the ‘‘pool”’ 
plaintiff may said have had when defendant refused comply 
with its agreement; this result follows from equitable doctrines whose 
operation the statute was not intended affect. 

Judgment affirmed. 


*One the supplements section 29, the Act 1874, under which 
defendant was incorporated, the Act April 1925, 152 (15 2514) 
provides: “And the company shall have the right any time repurchase 
market value but not less than face value any such bonds and mortgages from 
such fund, with the right substitute therefor other bonds and mortgages.” 
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DIRECTOR LIABLE STOCKHOLDER 


Johnson Wilson, Supreme Court Kansas, Pac. Rep. (2d) 631 


who has acted director bank and who has taken the 
directors’ oath that the owner his own right qualifying 
shares and whose name appears the stock register the owner 
such shares the time the failure the bank will not 
permitted defend action for the statutory double liability 
the ground that the shares were issued him without his consent. 

this case appeared that the president the bank requested 
the defendant act director. The defendant stated that owned 
stock the bank and the president told the defendant that 
would transfer the qualifying shares him. The defendant signed 
oath which stated that was the owner his own right 
five shares the bank’s stock. Later, the defendant delivered 
his written resignation director the teller. The teller examined 
the stock register and reported the defendant that could not 
find any shares standing his name. Nevertheless, the time 
the failure the bank, some months later, the shares question 
appeared the stock register being owned by. the defendant. 
was held that the defendant was liable for the statutory asesss- 
ment stockholder. The court pointed out that the double lia- 
bility law was not passed for the protection the bank its officers, 
but rather for the protection the bank’s depositors and other 


ereditors. 


Bank Rosedale, against Wilson. From judgment for de- 
fendant, plaintiff appeals. 
Reversed, with directions. 
Brady and Snyder, both Kansas City, for appellant. 
Louis Gates, Kansas City, for appellee. 


SMITH, J.—This was action the receiver insolvent state 
bank against stockholder enforce the additional liability imposed 
9—110. Judgment was for defendant. Plaintiff appeals. 

The bank closed September 17, 1890. that time the name de- 
fendant appeared the stock register the bank the owner six 
shares stock issued January 10, 1929. refused pay the double 
This suit followed. 

January, 1929, the president the bank asked defendant 
director. Defendant replied that had stock. The president 
the bank told him would transfer the qualifying number shares 
tohim. Defendant signed the oath director January 10, 1929. 
January 10, defendant took part the meeting the board 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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directors. January 10, 1929, defendant took part meeting 
the board. April 10, 1929, defendant signed and swore report 
quarterly meeting the board directors. This report required 
statute (Rev. St. 1923, 9—109) made and filed the office 
the bank commissioner. January 10, 1930, defendant took the oath 
member the board directors. This was required statute. 
contains, among other things, the following statement: 


And solemnly swear that the owner, good faith 
and own right, five shares the stock said bank, being 
either subscribed standing name the books said 
bank.’’ 


will set out the story defendant the light most favorable 
him. Defendant insists that stock was transferred him 1929 
and none was ever delivered him. testified that had under- 
standing with the president the bank 1930 that would only 
serve until February that year; and that February when asked 
president had arranged about his getting off the board said 
had not but would once. also testified that the presi- 
dent the bank told him that had transferred the stock Dr. 
Williams and that when asked Williams about said had 
never received it. further testified that then called the bank 
and asked the teller examine the stock register see the stock had 
been transferred; that the teller was unable find where any stock 
had ever been transferred him; and that went immediately his 
office and wrote out resignation from the board directors, took 
the bank and handed the president. The teller testified that 
when looked the stock register the request defendant that 
the stock certificate No. 150, which appeared the name defendant 
when the bank closed, was still the book and was not filled out. 
may stated here that the certificate stub that kept the book for 
certificate No. 150 was not filled out when the bank closed. Without 
setting out the details the evidence, may stated there was cir- 
cumstantial evidence that certificate No. 150 was issued surreptitiously 
after the teller had inspected the stock register the request 
fendant and before the bank was closed. 

the close the evidence defendant plaintiff moved the court 
for verdict. This was overruled. The jury returned gen- 
eral verdict favor defendant and answered special questions 
his favor. Judgment was rendered accordingly. Various additional 
motions were filed the plaintiff, all which were overruled. Hence 
this appeal.. will consider the motion for directed verdict. 

The position defendant that there was evidence that cer- 
tificate No. 150 for six shares capital stock the Commercial State 
Bank Rosedale the name Wilson was issued prior. the 
the bank September 18, 1930, with the knowledge con- 
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sent under the authority and direction the appellee, Wilson. There 
was evidence that certificate No. 150 was ever delivered the ap- 
pellee, Wilson; that any person had ever executed certificate No. 150 
officer the bank, that any person ever attested it. 

There was evidence that appellee, Wilson, was ever asked 
receipt the stub certificate No. 150 and evidence when, 
where, whom the writing the face the stub certificate 
No. 150 was made. 

While this true, the fact that when the bank closed the stock 
register the bank showed that defendant owned six shares stock. 
The double liability law not for the protection the bank the 
bank president. for the protection the depositors the bank 
and its other creditors, for the public generally. Records are required 
kept the office the bank commissioner that account. 
January 10, 1930, defendant swore that was the owner good faith 
six shares stock the bank. This oath was required statute 
made and filed the office the bank commissioner. Defendant 
not heard say that was not the owner stock the 
time this oath was filed. was estopped from doing any such thing 
when his doing would conflict with the public interest. This situa- 
tion remained the same until the day when was hunting the presi- 
dent the bank, still endeavoring get rid his stock. Then 
resigned director. Did that affect his stock ownership? hold 
not. The situation stock ownership was not changed his resig- 
nation from the board. The liability which the plaintiff seeking 
enforce here not that member the board directors, but 
stockholder. For the sake achieving the end for which the double 
liability law was enacted, must made extremely difficult for one 
whose name appears the books the bank stockholder escape 
this liability. 

This the reason for the decision this court announced State 
Savings Bank Allen, 119 Kan. 128, 237 646, 647. There the court 


this state, for reasons policy, the objective test ap- 
plied determine liability. Banking affected with public interest, 
and all state banks are under regulatory supervision the state bank 
commissioner. double record the issue, ownership, and transfer 
stock must kept, one the bank and one the bank commis- 
sioner’s office. This done for the benefit the bank, its creditors, 
taxing officials, and the interest the represented the 
bank commissioner. their privilege rely the records; and 
the bank commissioner may not embarrassed winding 
affairs insolvent bank investigation the fact owner- 
ship, determination which depends ultimately jury’s estimate 
the registered holder’s testimony regarding his mental attitude. 
stock should issued transferred person without his knowledge 
authority, nothing more appearing, would not subject the 
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liabilities stockholder; but, whenever such person does volun- 
tary act which stamps the certificate with apparent validity and vital- 
ity, bound the record, whatever his intention may have 
desires avoid the consequences ownership, must see 
that the records not present him registered 


Here there was double set records the stock 
Admitting for the sake argument that there was something queer 
about the record the bank, there was nothing wrong about those 
the bank commissioner’s office. Those records showed the stock owner- 
ship the defendant. hold, therefore, that the motion 
plaintiff for directed verdict should have been sustained. 

The judgment the trial court reversed with directions enter 
judgment for plaintiff. 


CASHIER NATIONAL BANK HOLDS OFFICE 
PLEASURE BOARD 


Cox First National Bank Brea, California District Court Ap- 
peal, Pac. Rep. (2d) 524 


appointing cashier national bank for definite 
period fixed salary not binding the bank. spite such 
contract, the board directors may dismiss the cashier any 
time. the event such dismissal, the has right 
action against the bank for damages because his discharge nor 
for salary accruing after such discharge. 

The authority for this rule found Code which 
provides that national bank shall have power, among others, ‘‘To 
elect appoint directors, and its board directors appoint 
president, vice-president, cashier, and other officers, define their 
duties, require bonds them and fix the penalty thereof, dismiss 
such officers any them pleasure, and appoint others fill 
their places.’’ 


Action John Cox against the First National Bank Brea. 
From adverse judgment, the defendant appeals. 

Judgment reversed. 

Joseph Lynn and Francis Cobb, both Los Angeles, for appel- 
lant. 


Head, Wellington Jacobs, Santa Ana, for respondent. 


MARKS, J.—Plaintiff brought this action recover $1,266.67 for 
unpaid salary, and for salary during vacation periods. The complaint 
contains three causes action. The first seeks recover $300 for 
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salary for one year commencing May 1931, during which time 
was paid $200 per month when was alleged his salary had been fixed 
$225 per month. The second recover $466.67 for salary from 
January October 10, 1933, during which time was paid $150 
per month when was alleged his salary was $200 per month. The 
third recover $500, the rate $50 per week, for ten weeks’ 
vacation with pay, following October 10, 1933. The trial court awarded 
him $300 under his first cause action, $466.67 under the second, and 
$325 under the third. 

Defendant national banking association organized under the 
laws the United States. all material times, Howard was 
its president. 

September 24, 1927, Howard, and perhaps two individual di- 
rectors, employed Cox cashier salary $225 per month. 
became vice-president, cashier, and director the bank. minutes 
any directors’ stockholders’ meetings other records the bank 
were introduced evidence. There intimation the record 
that meeting September, 1927, the board directors fixed 
plaintiff’s salary $225 per month. meeting held May, 1932, 
that body fixed his salary $200 per month. Effective May 1931, 
Howard reduced plaintiff’s salary from $225 $200 per month, and 
$150 effective January 1933. far the evidence discloses, 
action was taken the board directors board 
salary other than the meeting May, 1932, and perhaps the one 
September, 1927. Plaintiff drew $225 per month May 1931; 
$200 per month January 1933; and $150 per month October 10, 
1933. the time the two reductions Howard, plaintiff main- 
tained Howard that had authority reduce the salary with- 
out action the board directors and complained the individual 
directors the salary reductions. did not bring the matter 
the meetings the board which was member, but drew and 
accepted the reduced salary without objections other than those have 
mentioned. 

find the federal laws the following pertinent provisions: 
“Upon duly making and filing articles association and organiza- 
tion certificate national banking association shall become, from 
the date the execution its organization certificate, body cor- 
porate, and such, and the name designated the organization 
certificate, shall have power— Fifth. elect appoint di- 
rectors, and its board directors appoint president, vice-presi- 
dent, cashier, and other officers, define their duties, require bonds 
them and fix the penalty thereof, dismiss such officers any them 
pleasure, and appoint others fill their Seventh. 
exercise its board directors, duly authorized officers agents, 
subject law, all such incidental powers shall necessary 
carry the business banking.’’ Section 24, title U.S.C.A. 
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The vice-president, the cashier, and director are 
tional banking association and their compensation must fixed the 
board directors duly authorized officers. the absence 
governing statute, by-law, regulation, contract the approval 
which his own vote director was not essential, the vice-president 
national banking association not entitled any salary such, 
Blue Capital National Bank, 145 Ind. 518, 655. there 
nothing the record showing that the bank any its officers 
agreed pay Cox any compensation vice-president, will limit 
our examination the case his compensation cashier. 

The term the office cashier not annual. incumbent duly 
elected and qualified holds office until resigns, removed, his 
successor appointed the board directors. Westervelt Mohren- 
stecher (C.C.A.) 118, 477. contract with the 
eashier national banking association appointing the cashier for 
definite period fixed salary void and does not prevent his re- 
moval any time the board directors. will not support 
action for damages for discharge nor permit recovery salary accruing 
after such discharge. Copeland Melrose National Bank New York, 
229 App. Div. 311, 241 429; First National Bank Colquitt 
Miller, Ga. App. 441, 402; Van Slyke Andrews, 146 
Minn. 316, 178 959, 1068; Rankin Tygard (C.C.A.) 
198 795. 

assume from the indefinite and unsatisfactory evidence before 
that prior May, 1932, the board directors did not fix 
salary, still clear that acted cashier the bank and drew 
regular monthly salery such. made regular reports the board 
directors the condition the bank and assume from intima- 
tions the record that these contained statements the amounts 
the various salaries paid. clear that the directors knew plaintiff 
was acting cashier and the amounts drew for his services such. 
the foregoing assumption made, the most that can said this 
state the record that the board directors each month ratified 
the salary paid plaintiff prior the time the board fixed his salary 
May, 1932. San Joaquin Valley Bank Bours, Cal. 247, 864. 

Howard testified, ‘‘The board directors, always talked about the 
salaries, and they always delegated me, handle the salary end 
This testimony stands uncontradicted the record. true 
the board directors delegated the power fix salaries the officers 
and employees the bank Howard, then had power reduce 
plaintiff’s salary well fix the first instance, did so. 

true that the board directors meeting held Sep- 
tember, 1927, fixed plaintiff’s salary $225, strange that the 
records that meeting were not introduced evidence. They would 
have furnished prima facie evidence that such action was taken. 
the record before us, cannot conclude that plaintiff entitled 
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recover the $300 salary from May 1931, May 1932, the $466.67 
salary from January October 10, 

somewhat difficult determine upon what theory plaintiff 
expects recover for the vacation periods. alleged the com- 
plaint that ‘‘on about the 10th day October, 1933, while plaintiff 
was still employed vice-president and cashier the defendant 
herein, the board directors said defendant, granted plaintiff 
ten weeks’ vacation which was the time accumulated plaintiff for 
vacation for the years 1929, 1930, 1931, 1932 and 1933. That the 
time the board directors defendant granted plaintiff the said 
yacation, had fixed salary $200.00 per month. That the custom 
the defendant herein, and the understanding between defendant and 
its employee has been that the employee the defendant was entitled 
two weeks’ vacation each year salary. That reason the 
time granted plaintiff herein take his accumulated vacation, there 
became due plaintiff for said time the sum $500.00, part 
which has been The finding the trial court response 
the foregoing allegation follows: ‘‘That about the 10th day 
October, 1933, while plaintiff was still employed vice-president 
and cashier defendant herein, the board directors said defend- 
ant, granted plaintiff indefinite vacation, which was the time 
accumulated plaintiff for vacation for the years 1929, 1931 and 
1932. That during the years 1929 and 1931, plaintiff’s salary had been 
fixed the board directors defendant $225.00 per month. 
That during the year 1932, plaintiff’s salary had been fixed the 
board directors defendant the sum $200.00 per month. That 
the custom the defendant herein, and the understanding between 
defendant and its employee, has been that the employee the defend- 
ant was entitled two weeks’ vacation each year salary. That 
reason the time granted plaintiff herein, take his vacation there 
became due plaintiff for said time, the sum $325.00, part 
which has been paid.’’ 

The plaintiff was never employee the bank. vice-president 
one the officers national bank. Section 24, title U.S.C.A. 
The cashier also important executive officer. Merchants’ National 
Bank Boston State National Bank Boston, Wall. 604, 
City Bank Columbus, How. 356, Ed. 130. 

assume that the allegations the third cause action at- 
tempt plead action based contract, and the quoted 
finding attempts award damages for purported breach contract. 
can discover evidence either supporting the fact contract 
that plaintiff was have two weeks’ vacation each year with full pay, 
that October, 1933, was granted vacation with pay which 
pay was withheld from him. 

the evidence, there was nothing said plaintiff 
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the time his employment defendant about his taking two weeks’ 
vacation with pay. This was not part his contract employment, 
testified that about thirty days after his employment de. 
had conversation with Howard about vacations which 
Howard said him, you will get your vacation fifteen days 
every Nothing was said about vacation with pay. Nowhere 
the record there any evidence that the bank any its author- 
ized promised plaintiff annual vacation with full pay. 

support the recovery money for vacation periods plaintiff 
seems rely upon what insists was custom defendant give 
each its employees two weeks’ vacation with pay each year. prove 
this Mrs. who was first bookkeeper and later assistant 
cashier defendant, testified that after discussing the matter with 
plaintiff she took her annual vacations pay. This might establish 
custom far Mrs. Dinns was concerned, but could hardly 
establish custom affecting other employees officers the bank. 
The evidence clear that plaintiff only took one vacation pay dur- 
ing the six years was officer the bank. This would seem 
rather effectually negative the supposition that there was any such 
custom him. 

Thére evidence the record suggest that the time plain- 
tiff left the bank, about October 10, 1933, was granted vacation 
with pay. the evidence the contrary. asked for four 
weeks’ vacation with pay, which was not given him. the contrary, 
was given ‘‘indefinite vacation’’ with nothing said about pay 
and would seem that his successor was immediately employed. This 
would seem indicate that his ‘‘indefinite vacation’’ was effect 
discharge. his employment was the pleasure the board 
directors and that body could discharge him any time (Westervelt 
Mohrenstecher, supra), his salary terminated the time such 
discharge. 

have purposely refrained from discussing the question lack 
consideration for any promise defendant give plaintiff two 
weeks’ vacation with pay each year because can find evidence 
any such promise. 

Plaintiff was paid salary for each month served the bank. 
the third action considered one for breach contract, and 
upon another trial establish valid contract which was breached 
defendant, his recovery should limited ‘‘all the detriment 
proximately caused thereby, which, the ordinary course things, 
would likely result therefrom.’’ Section 3300, Civ. Code. 

have not discussed the questions estoppel, ratification, and 
the statute limitations because they were not raised the pleadings 
and were not urged the trial court considered there. 

the case must tried again, and avoid the recurrence 
errors the first trial, deem wise call attention the rule 
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permitting the written minutes meetings the directors cor- 
poration contradicted, varied, enlarged upon parol evidence. 
The minutes are prima facie but not conclusive evidence what they 
show, and, the absence the element estoppel, parol evidence 
may introduced show what actually took place directors’ 
Cal. Jur. 338 seq., and cases cited. 

Judgment reversed. 


PAYMENT NOTE AFTER TRANSFER 
PAYEE 


Chase Gregory, Supreme Court Michigan, 263 Rep. 789 


The makers note the payees without notice that 
the payees had the note another party. 
Later, the payeés paid part the note the transferee and gave 
him their note for the upon his agreement surrender the 
original note. The accepted the cash and new note but 
failed return the original note. this action was held that 
the transferee could not recover the original note against either 
the makers the payees. 


Action Samuel Chase against Arnold Gregory and others. From 
judgment for plaintiff, defendants appeal. 

Remanded for entry judgment. 

Argued before the Entire Bench. 

Herbert Smith, Lapeer, for appellants. 

George DesJardins, Lapeer, for appellee. 


NORTH, J.—Defendants Arnold and Margaret Gregory gave their 
promissory note for $500 defendants Clark and Amelia Gregory, 
payable months after date. Before maturity, the payees for valu- 
able consideration negotiated the note plaintiff, Samuel Chase, who 
resides the state New York. Arnold Gregory the son Clark 
Gregory. the result some business transactions between these 
two men prior the maturity the note, Arnold paid his father the 
face the note, but not the accrued interest. The makers of: the note 
claim, and the undisputed testimony tends show, that payment 
the note was made without any knowledge that had previously been 
negotiated Upon demanding payment after the note fell 
due, Mr. Chase was informed the payment Clark Gregory 
Arnold Gregory; but the latter offered pay, and did pay, Mr. 
Chase the accrued interest. Thereafter Mr. Chase wrote Clark 
Gregory and, calling his attention the fact that had received the 
principal sum for which the note was given, demanded payment. Cor- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1129. 
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respondence passed between the parties which Mr. Clark Gregory 
asserted inability pay the full amount due plaintiff and offered 
give new note signed Mr. Clark Gregory and payable 
months. fact, without first learning whether note would 
acceptable, such note payable days from date was mailed 
Mr. Clark Gregory Mr. Chase. Further correspondence followed 
from which appears that Mr. Chase was unwilling accept re- 
newal note for the full amount. But finally Mr. Clark Gregory wrote 
Mr. Chase, and quote the letter part: ‘‘Received your letter 
under date December relative payment this time. However, 
only able raise loan $200, which forty per cent. the 
note, and trust that this cash payment, with new 60-day note for 
$300 will satisfactory. sending certified check 
for $200 and new note for $300 the Ciiy National Bank and Trust 
Company Gloversville (where Mr. Chase resided), with the 
tions them that from you the orgiinal note given 
for one year, due last Augusi, made Arnold and Margaret Gregory, 
and endorsed and wife for maturing August, 1931, 
and the last 60-day note signed and wife sent you about 
the 14th day November this year, that they deliver you ex- 
change the certified check and the new 

the same day plaintiff received the above-quoted letter re- 
plied follows: ‘‘Mr. Clark Gregory: Received your letter and will 
accept 

Notwithstanding the provision Mr. Gregory’s offer that the 
original note for $500 should surrendered the correspondent bank 
for return Mr. Gregory, matter fact Mr. Chase delivered 
the bank only the 60-day note which had been recently mailed 
him Mr. Gregory. The certified check for $200 and the new note 
for $300 were delivered the bank Mr. Chase and retained 
him. This new note for $300 was signed Clark Gregory and his 
wife, Amelia, only; and, course, way obligated Arnold Gregory 
his wife, who were the makers the original note. After maturity 
the $300 note which Mr. Chase received from the bank, brought 
this suit the original $500 note which Arnold Gregory and his 
wife were makers and Clark Gregory and his wife indorsers. his 
declaration admitted payment $200 December 1931 (being the 
amount paid through the City National Bank Trust Company 
plaintiff), and sought apply this payment the original $500 
note, thus leaving balance principal the amount $300, for 
which, together with accrued interest, plaintiff asked judgment against 
each the four defendants. The case was heard the circuit court 
without jury. Plaintiff had judgment for $403, being the balance 
principal and accrued interest. Defendants have appealed. 

While does not very definitely appear from the record, the 
trial judge seems have concluded that plaintiff was entitled re- 


THE BANKING LAW JOURNAL 149 


cover the original note because there was misunderstanding 
failure the meeting the minds the parties the time Mr. Chase 
received from the bank the $300 note which was signed Mr. Clark 
Gregory and his wife only, instead being executed each the 
four parties who were liable Mr. Chase the original $500 note. 

the correspondence which preceded the letter from which 
have hereinbefore quoted, the only proposition made Mr. Chase 
Mr. Clark Gregory regard renewal note was note signed 
himself and his wife. The renewal note for $500 payable days 
first received through the mail plaintiff was signed Clark Greg- 
ory and wife only. The correspondence contains objection the 
proposed renewal notes the ground that they were not signed by, 
signed, Arnold Gregory and wife. But any event, 
and retaining the $200 paid through the bank and accept- 
ing and retaining the new note for $300, all which was exact ac- 
cordance with the offer Mr. Clark Gregory which was accepted Mr. 
Chase the latter became legally obligated surrender the original note 
paid and canceled obligation; and plaintiff could not 
successfully assert right recovery thereon. The offer which plain- 
tiff expressly provided that the $300 note and the certified 
check for $200 were delivered ‘‘in exchange’’ for the original 
$500 note and the return the renewal 60-day note theretofore mailed 
Clark Gregory plaintiff. Under the facts disclosed this record 
think was the clear understanding the parties concerned that 
the cash remittance and the new note forwarded plaintiff through 
the correspondent bank should and were accepted him pay- 
ment and satisfaction the original. The legal aspect the case 
not altered the fact, seems appear from this record, that plain- 
tiff the trial this case saw fit deliver Clark Gregory the note 
for $300 which plaintiff received over two years before part pay- 
ment the original $500 note. Because its peculiar applicability 
the instant case, quote the following from former decision 
this 


taking second note upon the vitality the first 
sometimes determinable the law, and sometimes the contract 
under which was given and received. the present the cor- 
respondence the parties, which went make the contract, shows 
that the second note was given and received discharge the first. 
Walker sent forward that note retained only upon condition 
the first. Sage was bound return one the other. 
retaining both, left with the defendants say that had 
taken the new note upon the conditions Walker required, and the first 
note must considered surrendered Sage Walker, Mich. 
425. See, also, Ellis Ballou, 129 Mich. 303, 898. 

bill note should regarded payment, whenever appears 
such was the intention the parties; and ‘that such was the under- 
standing the parties may proved circumstances, such the 
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acts and conduct the parties, well direct proof ex. 
press promise agreement.’ Pars. Cont. 624; Hotchin 
Mich. 494; Sage Walker, Mich. 425; Brown Dunckel, Mich, 
[29] 32, Riverside Iron-Works Hall, Mich. 165, 
168, 152, 153. 


The case remanded that the judgment entered the circuit court 
may vacated and judgment cause for action entered accord- 
ance herewith. Defendant will have costs both courts. 


SUPREME COURT DECISION VOIDING 
NEWSPAPER TAX 


Grosjean, Supervisor Public Accounts, American Press Company, 
United States Supreme Court, February 10, 1936 


state law imposing tax two per cent. the gross receipts 
newspapers, periodicals, which publish paid advertisements 
and which have more than 20,000 copies per week, 
unconstitutional that violates the First Amendment the 
Federal Constitution which provides that ‘‘Congress shall make 


‘ 


Appeal from the District Court the United States for the Eastern 
District Louisiana (Feb. 10, 1936). 

Mr. Justice Sutherland delivered the opinion the court. 

This suit was brought appellees, nine publishers newspapers 
the State Louisiana, enjoin the enforcement against them 
the provisions Section the act the Legislature Louisiana 
known Act No. 23, passed and approved July 12, 1934, follows: 


every person, firm, association corporation, domestic 
foreign, engaged the business selling making any charge for 
advertising for advertisements, whether printed published, 
printed published, any newspaper, magazine, periodical 
publication whatever having circulation more than 20,000 copies 
per week, displayed and exhibited, displayed and exhibited 
means moving pictures, the State Louisiana, shall, addi- 
tion all other taxes and licenses levied and assessed this State, pay 
license tax for the privilege engaging such business this State 
two per cent. per cent.) the gross receipts such 


The nine publishers who brought the suit publish thirteen news- 
papers, and these thirteen publications are the only ones within the 
State Louisiana having each circulation more than 20,000 copies 
per week, although the lower court finds there are four other daily 
newspapers, each having circulation ‘‘slightly less than 20,000 


_ 


THE BANKING LAW JOURNAL 151 


copies per week,’’ which are competition with those published 
appellees both circulation and advertising. addition, 
there are 120 weekly newspapers published the State, also com- 
petition, greater less degree, with the newspapers appellees. 
The revenue derived from appellees’ newspapers comes almost entirely 
from regular subscribers purchasers thereof and from payments 
received for the insertion advertisements therein. 

The act requires every one subject the tax file sworn report 
every three months showing the amount and the gross receipts from 
the business described Section The resulting tax must paid 
when the report filed. Failure file the report pay the tax 
thus provided constitutes misdemeanor and subjects the offender 
fine not exceeding $500, imprisonment not exceeding six months, 
both, for each violation. Any corporation violating the act subjects 
itself the payment $500 recovered suit. All the ap- 
pellees are corporations. The lower court entered decree for appel- 
lees and granted permanent injunction. Sup. 161. 

First. Appellant assails the Federal jurisdiction the court be- 
low the ground that the matter controversy does not exceed the 
Judicial Code. The case arises under the Federal Constitution; and 
the bill alleges, and the record shows, that the requisite amount 
involved respect each six the nine appellees. This enough 
sustain the jurisdiction the District Court. The motion was 
dismiss the bill—that say, the bill its entirety—and that 
form was properly denied. motion dismiss was made con- 
sidered the lower court the three appellees respect whom 
the jurisdictional amount was insufficient, and that question, therefore, 
not before us. The Rio Grande, Wall. 178, 189; Gibson Shufeldt, 
122 27, 32. 

Second. The objection also made that the bill does not make 
case for equitable relief. But the objection clearly without merit. 
pointed out Ohio Oil Company Conway, 279 813, 815, 
the laws Louisiana afford remedy whereby restitution taxes 
and property exacted may enforced, even where payment has been 
made under both protest and compulsion. It-is true that the present 
act eontains provision (Sec. the effect that where estab- 
lished the satisfaction the Supervisor Accounts the 
State that any payment has been made under the act which was ‘‘not 
due and collectible,’’ the supervisor authorized refund the amount 
out any funds hand collected virtue the act and not re- 
mitted the State Treasurer according law. 

seems clear that this refers only payment not due and col- 
lectible within the terms the act, and does not authorize refund 
the ground that the act invalid. Moreover, the act allows the Super- 
visor make remittances immediately the State Treasurer taxes 
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paid under the act, and requires him not later than the 
thirtieth day after the last day the preceding quarter; which 
event the right refund, not sooner exercised, would lost. 
Whether aggrieved taxpayer may obtain relief under Section 
best matter speculation. view can properly said that 
there exists plain, adequate and complete remedy law. Davis 
Wakelee, 156 680, 688; Union Pacific Railroad Co. Weld 
County, 247 282, 285. 

validity the act assailed violating the Federal 
Constitution two particulars: (1) that abridges the freedom 
the press contravention the due process clause contained 
tion the Fourteenth Amendment; (2) that denies appellees the 
equal protection the laws contravention the same amendment. 

The first point presents question the utmost gravity and 
importance; for, well made, goes the heart the natural right 
the members organized society, united for their common good, 
impart and acquire information about their common interests. The 
First Amendment the Federal Constitution provides that 
shall make abridging the freedom speech, the 
While this provision not restraint upon the powers 
the States, the States are precluded from abridging the freedom 
speech the press force the due process clause the Four- 
teenth Amendment. 

the Hurtado California, 110 516, this court held 
that the term ‘‘due process law’’ does not require presentment in- 
for criminal offense. And the important point that conclusion here 
that was deduced from the fact that the Fifth Amendment, which 
contains the due process law clause its national aspect, also re- 
quired indictment prerequisite prosecution for crime under 
Federal law; and was thought that part the amendment 
regarded superfluous, the term ‘‘due process law’’ did 
not, termini, include presentment indictment grand 
jury any case; and that the due process law clause the Four- 
teenth Amendment should interpreted having been used the 
same sense, and having greater extent. 

But Powell Alabama, 287 45, 65, 68, held that 
the light subsequent decisions the sweeping language the Hurtado 
ease could not accepted without qualification. concluded that 
certain fundamental rights, safeguarded the first eight amendments 
against Federal action, were also safeguarded against State action 
the due process law clause the Fourteenth Amendment, and 
among them the fundamental right the accused the aid counsel 
eriminal prosecution. 

That freedom speech and the press are rights the 
fundamental character. safeguarded the due process law clause 
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the Fourteenth Amendment against abridgement State 
has likewise been settled series decisions this court begin- 
ning with Gitlow New York, 268 652, 666, and ending with 
Near Minnesota, 283 697, 707. The word contained 
that amendment embraces not only the right person free 
from physical restraint, but the right free the enjoyment 
all his faculties well. Allgeyer Louisiana, 165 578, 589. 

Appellant contends that the Fourteenth Amendment does not apply 
corporations; but this only partly true. corporation, have 
held, not within the meaning the privileges and im- 
munities clause. Paul Virginia, Wall. 168. But corporation 
within the meaning the equal protection and due process 
law clauses, which are the clauses involved here. Covington, &c., 
Turnpike Co. Sandford, 164 578, 592; Smyth Ames, 169 
466, 522. 

The tax imposed designated ‘‘license tax for the privilege 
engaging such business’’—that say, the business selling, 
making any charge for, advertising. applied appellees, 
tax per cent. the gross receipts derived from advertisements 
carried their newspapers when, and only when, the newspapers 
each enjoy circulation more than 20,000 copies per week. thus 
operates restraint double sense. First, its effect curtail 
the amount revenue realized from advertising, and, second, its di- 
rect tendency restrict circulation. This plain enough when 
valid (Magnano Co. Hamilton, 282 40, 45, and cited), 
well might result destroying both advertising and circulation. 

determination the question whether the tax valid respect 
the point now under review requires examination the history 
and which antedated and attended the adoption the 
abridgment clause the First Amendment, since that clause expresses 
one those ‘‘fundamental principles liberty and justice which lie 
the base all our civil and political institutions’’ (Hebert 
Louisiana, 272 312, 316), and, such, embodied the con- 
ception ‘‘due process law’’ (Twining New Jersey, 211 
78. 99), and therefore protected against State invasion the 
due process clause the Fourteenth Amendment. Cf. Powell 
Alabama, supra, pp. 67-68. The history long one, but for present 
purposes may greatly abbreviated. 

For more than prior the adoption the amendment— 
and, indeed, for many years thereafter—history discloses persistent 
effort the part the British Government prevent abridge 
the free expression any opinion which seemed criticize exhibit 
unfavorable light, however truly, the agencies and operations 
the government. 

The struggle between the proponents measures that end and 
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those who asserted the right free expression was continuous and 
unceasing. early 1644, John Milton, ‘‘Appeal for the 
Liberty Unlicensed Printing,’’ assailed the act Parliament which 
had just been passed providing for censorship the press previous 
publication. vigorously defended the every man 
make possible his honest views ‘‘without previous censure,’’ and de- 
clared the impossibility finding any man base enough accept the 
office censor and the same time good enough allowed per- 
form its duties. Collett History the Taxes Knowledge, 
pp. 4-6. 


The act expired its own terms 1695. was never renewed; 
and the liberty the press thus became, pointed out Wickwar 
(the Struggle for the Freedom the Press, 15), merely ‘‘a right 
liberty publish without license what formerly could pub- 
lished only with But mere exemption from previous censorship 
was soon recognized too narrow view the liberty the press. 


1712, response message from Queen Anne (Hansard’s 
Parliamentary History England, Vol. 1063), Parliament im- 
posed tax upon all newspapers and upon advertisements. Collett, 
Vol. pp. 8-10. That the main purpose these taxes was suppress 
the publication comments and criticisms objectionable the Crown 
does not admit doubt. Stewart, Lennox and the Taxes 
edge, Scottish Historical Review, 322-327. There followed more 
than century resistance to, and evasion of, the taxes, and agita- 
tion for their repeal. the article last referred (p. 326), which 
was written 1918, was pointed out that these taxes constituted one 
the factors that aroused the American colonists protest against 
taxation for the purposes the home government; and that the Revo- 
lution really began when, 1765, that government sent stamps for 
newspaper duties the American Colonies. 

These duties were quite commonly characterized ‘‘taxes knowl- 
edge,’’ phrase used for the purpose describing the effect the 
exactions and the same time condemning them. That the taxes had, 
and were intended have, the effect curtailing the circulation 
newspapers, and particularly the cheaper ones whose readers were 
generally found among the masses the people, went without question, 
even the part those who defended the act. 

May (Constitutional History England, 7th Ed., Vol. 245), 
after discussing the control ‘‘previous censure,’’ says: new 
restraint was devised the form stamp duty newspapers and 
advertisements—avowedly for the purpose repressing libels. This 
policy, being found effectual limiting the cheap papers, 
was improved upon the two following reigns, and continued 
high esteem until our own (Collett, Vol. 14) says: 
man who printing publishing for livelihood was actu- 
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ally the mercy the Commissioners Stamps, when those chose 
exert their 

Citations similar import might multiplied many times; but 
the foregoing enough demonstrate beyond peradventure that 
the adoption the English newspaper stamp tax and the tax ad- 
revenue was subordinate concern; and that the domi- 
nant and controlling aim was prevent, curtail the opportunity 
for, the acquisition knowledge the people respect their 
governmental affairs. idle suppose that many the best 
men England would for century time have waged, they did, 
stubborn and often precarious warfare against these taxes mere 
matter taxation had been involved. The aim the struggle was 
not relieve taxpayers from burden but establish and preserve 
the right the English people full information respect the 
doings misdoings their government. 

Upon the correctness this conclusion the very characterization 
the exactions ‘‘taxes knowledge’’ sheds flood corrobora- 
tive light. the ultimate, informed and enlightened public opinion 
was the thing stake; for, Erskine, his great speech defense 
Paine, has said: ‘‘The liberty opinion keeps governments them- 
selves due subjection their Speeches, High’s 
ed., Vol. 525. See May’s Constitutional History England, 7th 
ed., Vol. II, pp. 238-246. 

1785, only four years before Congress had proposed the First 
Amendment, the Massachusetts Legislature, following the English ex- 
ample, imposed stamp tax all newspapers and magazines. The 
following year advertisement tax was imposed. Both taxes met 
with such violent opposition that the former was repealed 1786 and 
the latter 1788. Duniway, Freedom the Press Massachusetts, 
pp. 136-137. 

The framers the First Amendment were familiar with the Eng- 
lish struggle, which then had continued for nearly eighty years and 
was destined for another sixty-five years, the end which 
time culminated lasting abandonment the obnoxious taxes. 
The framers were likewise familiar with the then recent Massachusetts 
episode; and while that did much bring about the adop- 
tion the amendment (see Pennsylvania and the Federal Constitu- 
tion, 1888, 181), the predominant influence must have come from 
the English experience. impossible concede that the words 
the press’’ the framers the amendment 
adopt merely the narrow view then reflected the law England, 
that such freedom consisted only immunity from previous censor- 
ship; for this abuse had then permanently disappeared from English 
practice. 

equally impossible believe that was not intended bring 
within the reach these words such modes restraint were em- 
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bodied the two forms taxation already described. Such belief 
must rejected the face the then well-known purpose the 
exactions and the general adverse sentiment the colonies respect 
them. Undoubtedly, the range constitutional provision phrased 
terms the common law sometimes may fixed recourse 
the applicable rules that law. But the doctrine which justifies 
recourse, like other canons construction, must yield more com- 
pelling reasons whenever they exist. Cf. Continental Bank Rock 
Island Railway, 294 648, 668-669. And, obviously, subject 
the qualification that the common law rule invoked shall one 
not rejected our ancestors unsuited their civil political 
conditions. Murray’s lessee Hoboken Land and Improvement Com- 
pany, How. 272, 276-277; Waring al. Clarke, How. 441, 454- 
457; Powell Alabama, supra, pp. 60-65. 

the light all that has now been said, evident that the re- 
stricted rules the English law respect the freedom the press 
force when the Constitution was adopted were never accepted the 
American colonists and that the First Amendment was meant 
preclude the national government, and the Fourteenth Amendment 
preclude the States, from adopting any form previous restraint 
upon printed publications, their circulation, including that which 
had theretofore been effected these two well-known and odious 
methods. 

This court had occasion Near Minnesota, supra, pp. 713 
seq., discuss some length the subject its general aspect. The 
conclusion there stated that the object the Constitutional provi- 
sion was prevent previous restraints publication; and the court 
was careful not limit the protection the right any particular 
way abridging it. Liberty the press within the meaning the 
Constitutional provision, was broadly said (p. 716), meant ‘‘prin- 
cipally although not exclusively, immunity from previous restraints 
[from] 

Judge Cooley has laid down the test evils 
prevented were not the censorship the press merely, but any action 
the government means which might prevent such free and 
general discussion public matters seems absolutely essential 
prepare the people for intelligent exercise their rights citi- 
Cooley’s Constitutional Limitations, 8th ed., 886. 

not intended anything have said suggest that the 
owners newspapers are immune from any the ordinary forms 
taxation for support the government. But this not ordinary 
form tax, but one single kind, with long history hostile mis- 
use against the freedom the press. 

The predominant purpose the grant immunity here invoked 
was preserve untrammeled press vital source in- 
formation. The newspapers, magazines and other journals the 
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country, safe say, have shed and continue shed, more light 
the public and business affairs the nation than any other instru- 
mentality publicity; and since informed public opinion the most 
potent all restrains upon misgovernment, the suppression abridg- 
ment the publicity afforded free press cannot regarded 
otherwise than with grave concern. 

The tax here involved bad not because takes money from the 
pockets the appellees. that were all, wholly different question 
would bad because, the light its history and 
its present setting, seen deliberate and calculated device 
the guise tax limit the circulation information which 
the public entitled virtue the constitutional guaranties. free 
press stands one the great interpreters between the government 
and the people. allow fettered fetter ourselves. 

view the persistent search for new subjects taxation, 
not without significance that, with the single exception the Louisiana 
statute, far can discover, State during the 150 years 
our national existence has undertaken impose tax like that now 
question. 

The form which the tax imposed itself suspicious. 
not measured limited the volume advertisements. meas- 
ured alone the extent the circulation the publication which 
the advertisements are carried, with the plain purpose penalizing 
the publishers and curtailing the circulation selected group 
newspapers. 

Having reached the conclusion that the act imposing the tax 
question unconstitutional under the due process law clause be- 
abridges the freedom the press, deem unnecessary 
the further ground assigned that also constitutes denial 
the equal protection the laws. 

Decree 


PAYMENT CHECK INSOLVENT BANK 


Mechanics Universal Joint Co. Culhane, United States Circuit Court 
Appeals, Fed. Rep. (2d) 147 


director bank, having knowledge facts which indi- 
cated that the bank was insolvent condition, drew check 
the name corporation which was president and which 
had account the bank. The check was presented and paid 
the morning the day which the bank closed for good. was 
held that the receiver the bank was entitled recover the 
amount the check. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
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Suit Achor, receiver, the Manufacturers 
Bank Trust Company Rockford, against the Mechanies 
versal Joint Company and another, continued the name 
Culhane, receiver, successor, which defendants filed 


cross-complaint. Decree for substituted plaintiff, and defendants 
appeal, 


Affirmed. 
Shallberg and Kenworthy, both Moline, for 
appellant Universal Joint Co. 
Shelby Large, Rockford, for appellant Ekstrom. 
Roy Hall, Rockford, for appellees. 


SPARKS, J.—This suit equity was originally instituted 
against appellants appellee’s predecessor receiver the 
facturers National Bank Trust Company Rockford, Illinois. 
it, appellee sought recover the sum $42,716.12 paid said 
facturers Bank the Third National Bank and for deposit 
the Third National the appellant company’s credit. The money 
was paid check appellant company drawn upon the Manufac- 
turers Bank. The check was drawn the day before the Manufacturers 
Bank finally closed its doors, and was paid through the clearing house 
Rockford the day that bank was finally closed. Appellant filed 
its cross complaint which sought recover the balance its 
deposit the sum $20,034.12, which appellant charges was fraudu- 
lently received the bank and its officers and agents times when 
they all knew the bank was insolvent. 

The court found the facts specially and rendered its conclusions 
law thereon. addition the proper jurisdictional facts the court 
found substantially follows: 

‘The Manufacturers Bank its doors 1:30 m., June 
its regular time closing Saturdays, and never thereafter 
opened its doors. June 16, 1931, the Comptroller the Cur- 
certified that the bank was insolvent and appointed Achor, its 
former vice-president, receiver. The Mechanics Company, appel- 
lant, Illinois corporation which, for some time prior and 
all times since June 1931, appellant Ekstrom was the president 
and active manager, spending all his business time connection 
therewith. For two years prior June 16. 1931, had been di- 
rector the Manufacturers Bank. was not employee the 
bank and spent time and performed duties there con- 
nection with its business, other than director and member 
the board’s loan committee. 

Between May 1931, and June 1931, the Mechanics Company 
had deposited with the Manufacturers Bank various sums and 
various dates the total amount $150,872.70, and its checking ac- 
balance June 12, 1931, was $65,224.30. also had savings 
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account the same bank that date $10,000. When the bank 
closed its doors appellant Ekstrom had personal checking account 
therein $1,413.88, and savings account $736.89. 

the date the bank closed was, and for some time prior thereto 
had been, special list the comptroller the Currency for ex- 
amination every ninety days oftener, which fact Ekstrom had 
knowledge. about o’clock June 12, 1931, meeting 
the board directors the Manufacturers Bank, called its presi- 
dent the request Mr. Baty, national bank examiner, was held 
the bank which appellant Ekstrom was present and participated. 
there learned from Baty that the Security National Bank 
ford was unable continue business and had made tentative con- 
tract with the Swedish American National Bank Rockford, which 
the latter was take over the former, subject the appraisal the 
former’s assets the latter, and that appraisal were satisfactory 
the transfer would made Monday morning, June 15, 1931. 
strom was also there informed Baty that was the latter’s opinion 
that the cash position the Manufacturers Bank was extremely low 
and could not stand run one business day, and that thought 
run all the banks would occur Monday whether not the 
curity Bank was taken over the Swedish Bank. was there stated 
Baty the presence Ekstrom that view the continued drain 
deposits which the Manufacturers Bank had and was still having, 
would for the best interests the bank try arrange take 
the bank’s deposit liability under cover. Whereupon the board di- 
rectors, with Ekstrom’s consent, gave Baty written authority talk 
over the affairs the bank with some other Rockford bank with 
view having the latter take over. that meeting Ekstrom knew 
the contents the Comptroller’s report examination their 
bank December 1930, and was fully acquainted with the Comp- 
troller’s letter January 1931, which accompanied the report. 
that report and letter the Comptroller gave his opinion that the 
bank had loans and discounts which were slow assets the sum 
$1,014,167.09; that there were doubtful loans and discounts the ex- 
tent $228,173.34; and that there were losses since the last examina- 
tion the sum $138,789.96. June 12, 1931, Ekstrom knew 
that the Comptroller had requested the bank send him letter 
every thirty days indicating its condition. 

The bank was examined about April 27, 1931, and report it, 
together with letter from the Comptroller, was sent and received 
the bank about May 28, 1931, and both were examined 
Ekstrom. The report disclosed that there were slow assets the sum 
$1,145,201.15, and total doubtful assets $430,821.34, and losses 
the last three months $19,795.50. further disclosed that 
the directors had direct and indirect liabilities the bank 
620.86. The letter referred the condition the bank unsatis- 
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factory and dangerously threatening its insolvency and demanded 
the directors’ immediate attention. 

the board meeting June 12, committee was appointed 
the directors act for the bank all matters relative taking over 
its affairs any other bank. Ekstrom left that meeting about noon, 
and shortly thereafter executed, president appellant, the check 
which now controversy, and caused sent mail late 
the afternoon that day the Third National Bank 
Accompanying was deposit slip directing its deposit 
general account the Third National Bank. Theretofore, appellant 
had never transferred money from its checking account the 
facturers Bank its general checking account the Third National 
Bank. The check was received the Third National Saturday 
morning, June 13, and was included the clearings that day. 
was paid Manufacturers Bank the same morning, which was the 
last day that bank was open, and the amount thus paid was deposited 
ordered appellant with the Third National. 

About the time Ekstrom signed this check also signed, presi- 
dent, another check behalf appellant for $35,000, drawn 
against its general checking account the Securities National Bank 
Rockford, and was mailed the Rockford National Bank. 

Saturday night, June 13, committee from the Third National, 
and like committee from the Manufacturers Bank spent the entire 
night examining the assets the latter bank. That fact was known 
Ekstrom and was present the time, and learned the 
their examination that would take $750,000 
effect merger with the Third National. also knew that that 
amount substantially corresponded the capital, surplus, and the un- 
divided profits the Manufacturers Bank. 

Sunday, June 14, the Manufacturers Bank was insolvent, and 
resolution the board its affairs were placed the hands the 
Comptroller. There had been appreciable change its condition 
from June 12, 1931. From June June 13, 1931, inclusive both 
days, the bank remained open and transacted its usual and ordinary 
banking business, accepting deposits and paying all checks drawn upon 
and presented it, and during that time was able and did meet 
all its obligations they matured. The court found that prior the 
payment the controverted check, the bank had committed act 

The court therefore concluded that the equities the cause were 
with appellee (plaintiff receiver), and that the cross complaint was 
without equity. accordingly dismissed the cross complaint, and 
awarded decree for appellee against both appellants the sum 
$25,216.45, with interest and costs. That amount represented the full 


amount appellee’s claim less four dividends which had theretofore 
been ordered. 
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Appellants contend that the bill sought recovery under section 
5242, Revised Statutes (12 A.) which provides that there 
can recovery under that section unless the payment question 
was made after the bank had committed act insolvency, con- 
templation thereof with view prevent the application its assets 
the manner prescribed the Banking Act with view the 
preference one creditor another. They insist, therefore, that the 
decree was not justified because (1) the bank had committed act 
insolvency before the payment the check, (2) there was proof 
insolvency, (3) none the officers the bank believed that the 
bank was insolvent when the check was paid, and (4) none the 
officers, the time the check was paid, contemplated act in- 
solvency, the closing the bank. The court found that fact (1) 
was true, but, even so, that fact itself would not invalidate the de- 
The court also found that the bank was insolvent Sunday, 
June 14, and that there had been appreciable change its condi- 
tion since June 12, the day the directors’ meeting. That finding 
think was supported material evidence and can not disturb, 
it. may true that none the officers thought was insolvent, 
contemplated act insolvency the closing the bank, but 
view the condition disclosed, and the reports and correspondence 
from the Comptroller, together with the advice and suggestions the 
examiner, are convinced that the officers and directors should have 
known that the bank was insolvent and that closing was imminent. 
think the court’s findings and conclusions, far they bear 
this question, were amply supported the evidence. 

But the bill did not wholly rely upon section for recovery. 
also pleaded charge common law negligence. That this proper 
practice can not doubted. Bowerman Hamner, 250 504, 

contended, however, appellants that the evidence conclu- 
sively shows that the check was drawn and signed before the bank 
directors’ meeting June 12; that Ekstrom did not order the check 
drawn nor divulge the Company its agents any in- 
formation received him the directors’ meeting; and that neither 
the drawing the check nor the money was caused any informa- 
tion received from Ekstrom. Without conceding it, shall treat the 
language these contentions tantamount saying there was 
substantial evidence support the court’s findings these respects. 
would serve good purpose set forth the evidence detail. 
perusal the entire record convinces that with respect both ap- 
pellants, the court’s findings are supported direct material evidence 
well logical and legitimate inferences. further con- 
tended, however, that the court will not indulge the presumption 
that Ekstrom divulged others any information received from the 
hank directors’ meeting. That may conceded. but the court’s find- 
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ings and conclusions are not based that presumption. That Ekstrom 
signed the check president the company after left the bank 
directors’ meeting supported material evidence, and neither 
affirmed nor denied it. was officer and agent the 
Company, well director the bank, hence was not necessary 
for him divulge any information accomplish the withdrawal 
the funds. He, whose signature gave vitality the check, already 
had the information when signed it. That act was his company’s 
act, and his information that time was his company’s 
These circumstances, think, constitute sufficient basis for the 

are further the opinion that the court was warranted 
missing the appellant company’s counter-claim the theory that 
fraud was practiced upon the bank and that was not inno- 
cent depositor reason the acts its president. 

Error assigned upon the court’s admission four exhibits offered 
appellee. Two these wree copies the bank examiner’s reports 
the respective dates December 1930, and May 29, 1931; one 
was letter from the Comptroller the bank, bearing date Febru- 
ary 24, 1931; and the other was letter from the Comptroller the 
bank, bearing date May 29, 1931. find error the admis- 
sion any these exhibits. 

Decree affirmed. 


CERTIFICATE DEPOSIT PAYABLE TWO 
PERSONS 


Hickman Barrett, Supreme Court Oklahoma, Rep. (2d) 


deposited $7,000 bank, taking certificate deposit 
B’s possession the time M’s death. was held that was 
not entitled the deposit the absence showing that had 
delivered the certificate with the intention making gift. 
was ill the time when the deposit was made and B’s posses- 
sion the certificate was consistent with the theory that the 
was made this form that make withdrawals 

agent. 


Suit Hickman, executor the estate Charles Munsell, 
deceased, against Barrett, wherein the administrator 
Barrett, deceased, was substituted defendant. From judgment 
for defendant, plaintiff appeals. 

Reversed and remanded, with directions. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
§401. 
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Gore and Guy Horton, both Altus, for plaintiff error. 
Frank Petree and Pelley, both Altus, for defendant 
error. 

PHELPS, J.—The main question this case whether the holder 
bank deposit certificate, payable himself the owner the 
deposited funds, both them, may, after the death the owner 
the funds, cash the certificate the bank and retain the proceeds 
his own property whether, the other hand, the money with- 
drawn from the bank the property the deceased’s estate. 

Several years prior his death January 1929, Charles Mun- 
sell was ill and confined the home his son-in-law Barrett, 
who transacted all his business for him, including the writing and 
checks and the representing Munsell the bank. Prior 
July 1928, Munsell had deposit the bank the sum $7,000, 
drawing interest per cent. and evidenced certificate de- 
posit, payable himself. The money represented thereby was drawn 
out the bank July 1928, and whether was drawn Mun- 
sell Barrett uncertain from the record. July 1928, the 
bank, apparently renewal the old certificate, issued the certifi- 
deposit which the subject-matter this lawsuit. This 
certificate recited that Charles Munsell had deposited the Altus 
National Bank the sum $7,000, ‘‘payable the order himself 
Barrett, both either them, current funds return 
this certificate properly endorsed with interest payable the rate 
per cent. per annum.’’ appears that from approximately the 
date the issuance this certificate until three days after the death 
Munsell, was the possession Barrett. January 1929, 
after the death Munsell, Barrett appeared the bank, indorsed 
the certificate writing thereon, ‘‘Charley Munsell Barrett,’’ 
and withdrew the sum $7,140, representing principal and interest. 
Barrett retained the entire sum for himself and never turned any 
part thereof the executor the estate Charles Munsell, deceased. 

The executor discovered this transaction and included report 
supplemental inventory which filed the probate court. 
The executor also mentioned the transaction his final account. 
the order distribution and final decree entered the county court, 
that court stated that Barrett claimed the $7,000 his own property, 
and that was also claimed two assignees certain heirs Mun- 
sell; the latter claiming title thereto the theory that title had never 
vested Barrett and that the $7,000 was part the assets the 
estate. The county court further stated, that order, that made 
finding order the ownership the money, but that the 
executor was thereby directed bring suit against Barrett for the 
$7,000, and that that suit should determined that the money 
belonged the estate, then upon recovery would delivered the 
two named assignees. 
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Subsequently the executor brought suit the district court against 
Barrett. was tried before jury and resulted verdict and 
judgment for the defendant. The executor, who was below, 
plaintiff error here, and all his propositions may resolved 
into the assertion that, accepting all the evidence its aspect most 
favorable the defendant, plaintiff was entitled instructed ver. 
dict his favor, matter law. After considerable study, 
search, and review the authorities, are impelled the same 
conclusion. 

have carefully read the entire record effort find some 
competent evidence justifying the action the trial court 
mitting the question the jury the theory gift inter 
vivos, under which theory defendant claimed title. Excluding the 
offered testimony Barrett his transactions with the deceased, 
which offers were correctly refused the trial court under the pro- 
visions section 271, 1931, find the record totally devoid 
any evidence that Munsell, during his lifetime, ever expressed 
manifested any intention give Barrett the $7,000 evidenced 
the certificate. fundamental that delivery and intent give are 
absolute essentials gift inter vivos. Sauls Whitman, 171 
113, (2d) 275. Other than the mere possession the certificate 
itself (which not enough, will hereinafter seen), there 
evidence delivery all. for the necessary proof intent 
give, the record silent; and any finding that Munsell intended 
vest title the funds Barrett must the products solely and only 
speculation and conjecture. 

Even the fact delivery, were evidence, would con- 
sistent with the hypothesis that such delivery was Barrett only 
agent Munsell, the hypothesis that the delivery was 
Barrett donee. This further strengthened the fact that when 
Barrett cashed the certificate, after Munsell’s death, apparent 
that did agent, and not owner the fund, for was in- 
dorsed ‘‘Charley Munsell, Barrett.’’ evident that there 
can agent without principal, and that upon the death Mun- 
sell Barrett’s agency ended. 

has long been the that order constitute valid gift 
inter vivos the donor must part with dominion over the donated prop- 
erty. reserves the right recall, there valid gift. The 
certificate stated its face that the money belonged Charles Mun- 
sell, and that was payable him, Barrett, both. 
accept the statement the certificate evidence the extent 
Barrett’s right claim possession the fund (and nothing 
more), does not exclude Munsell’s ownership thereof. Upon what 
theory, then, could said that the mere possession the slip 
Barrett evidenced transfer the property? would peculiar 
reasoning indeed say that Munsell gave the money Barrett, and 
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the same time reserved the right recall it. wiew the relation- 
ship the parties, principal and agent, cannot said that 
Barrett could have laid claim the money his own, instead 
agent, even had withdrawn before the death Munsell. 

the Utah case Holman Deseret Savings Bank, Utah, 
340, 124 765, was held that deposit the names two persons 
would not vest title any the money the person the situation 
that Barrett holds the instant case, and where the depositor who 
had owned the money died, the other was precluded from asserting 
any ownership the fund; not being plain that the deposit was 
not made that form matter business convenience.’’ There 
more room the present case for the inference that the certificate 
was made this form matter business convenience, than there 
for the conjecture that evidenced gift. fact, negatives 
the idea gift, for there the power recall. 

similar situation the New York case Bolin, 136 
177, 626, was described ‘‘perfectly consistent with the 
motive convenience, and the evidence that the daughter had the 
eustody everything belonging her mother detracts from the argu- 
ment that the continued possession the pass book tended prove 
gift, and the receipt and holding the pass book were consistent 
with mere custody agency. The law never presumes gift... 
The evidence must show that the donor intended divest herself 
the possession her 

The following from Denigan San Francisco Savings Union, 
127 Cal. 142, 390, 391, Am. St. Rep. 35, quoting from another 
case (Taylor Henry, Md. 550, Am. Rep. 486): ‘Having 
thus retained the power draw out the money, the deceased did not 
divest himself dominion and control over the fund. could have 
drawn out every dollar after the deposit, any time the 
moment his death, and applied any manner might have 
thought proper. not contended that the sister had the least right 
interest the money before the deposit; nor contended that 
she acquired any interest therein otherwise than the supposed gift 
the brother; and the only evidence relied support the factum 
the supposed gift the form the entry the bank book. But, 
will observed, there are terms the entry that import 
themselves actual present donation the brother the sister, and 
the dominion retained the brother over the fund enabled him 
displace and utterly destroy all power conferred upon the sister 
respect the fund.’ the words, ‘payable either,’ placed the 
account, take away the claim joint interest.’’ 

The fact situation which have here has arisen many times, and 
the courts uniformly hold that possession such certificate does not 
entitle the holder the funds after the death the original owner; 
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and the same result usually reached, even where the parties have 
unequivocally made joint account. Hudson Bradley, 176 Ark. 
853, S.W.(2d) Meyers Albert al., Wash. 218, 135 
1003; Holman Deseret Savings Bank, Utah, 340, 124 765; 
Wolfe 124 Wash. 495, 214 1047; Daly Pacific Say- 
ings Loan Ass’n, 154 Wash. 249, 282 60; Roeser Ryckman, 121 
Minn. 56, 140 126; Drinkhouse German Savings Loan 
Cal. App. 162, 118 953; Carr Carr, Cal. App. 480, 
115 261; Jones Fullbright, 197 274, 148 229; Gerry 
Gerry, Wash. 468, 238 

permit the evidence this case announced sufficient 
satisfy the requirements gifts inter vivos would violence 
the principles law announced virtually all the many cases 
where this question has arisen. The essential element delivery 
not sufficiently established the evidence, and Barrett’s possession 
the certificate was nothing, and could deemed nothing, under the 
meager evidence the case, but the possession agent. trans- 
form that possession into the possession ownership, there must 
evidence that Munsell intended and did part with title, and ir- 
revocably vest that title Barrett. There such evidence the 
record. 

The law never presumes gift, and this especially true where the 
one who claiming donee occupied fiduciary confidential re- 
lationship the deceased, and nurses and agents come within the clas- 
sification. See Atchley Rimmer, 148 Tenn. 255 366, 
1481, 1484; Weitz Moulden, 109 119, 234 583. 
held the latter case that after the death alleged donor, or- 
der establish gift inter vivos, the evidence must clear, explicit, 
and convincing support every element necessary constitute 
valid gift. the instant case, instead having such evidence, 
have virtually evidence all. 

answering the argument plaintiff, the defendant urges that 
the executor had been finally discharged such, the county court, 
prior the filing this action, and that therefore had legal 
pacity sue. After the executor filed his final and petition 
for discharge, the county court, final decree, recited the exist- 
ence this controversy between Barrett and the assignees, ordered 
the executor bring suit against Barrett for the proceeds ‘the de- 
posit, and discharged him from ‘‘further duties this cause, other 
than bringing said suit for said $7,000.00 and interest, herein di- 
rected, and making bond event the same shall brought the 
request said the same order the court also dis- 
charged the executor’s surety from further liability, but required the 
executor post bond the county court the sum $7,000, cover- 
ing his activities the instant case. 

This was not final discharge, such preclude maintenance 
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this action the executor. fact, ordered the executor con- 
tinue such executor for the limited purpose delineated the order, 
and required the posting bond therefor. The courts are very re- 
announce that the administrator executor without 
further official power long there anything remaining 
done for the benefit the estate. 1094; Woerner, American 
Law Administration (2d Ed.) vol. 571; Hazlett Blakely’s 
Watt, Ohio St. 545, 670, was held that the executor 
estate could maintain action against the maker promissory 
note, although the probate court prior that time had discharged 
him; this was the theory that the had power authority 
discharge him until the affairs the estate were completely admin- 
istered. not necessary for that far, for here have 
final discharge. 

The defendant further contends that the distributees failed file 
with the executor within the period prescribed law, and are 
thus barred. This contention overlooks the fact that this not claim 
against the estate, but claim the estate, for money properly 
constituting part the estate. The fact that the distributees who 
are receive this fund have already been named the county court 
does not, contended defendant, constitute them the real parties 
interest such degree and extent that they should have been 
included parties plaintiff. was entirely right and proper that the 
executor bring the action; they could derive interest title the 
fund except through the ‘probate court, and through the executor. Too, 
was within the power the county court require the executor 
obtain the money for the distributees, rather than require the dis- 
tributees maintain the action themselves. 

This action was instituted under section 1219, 1931, 
ing recovery the executor double damages against persons 
alienating the effects decedent, and the parties prayed for the 
recovery such double damages. However, the and the dis- 
tributees seem have abandoned their original intention this re- 
spect, and have proceeded the theory that they ask recovery the 
principal and interest only, instead double the amount. Such being 
their present prayer, are not disposed increase it. However, 
since the evidence indicates liability matter law, even when 
said evidence construed most strongly favor defendant, and 
further view the fact that since the filing this appeal the de- 
fendant has died and the cause been revived against his administrator, 
feel proper order such judgment this case should have 
been rendered the trial court. 

Accordingly, the judgment reversed and remanded, with direc- 
tions the trial court enter judgment for the plaintiff, and against 
the administrator the estate deceased, the sum 
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$7,140, being the amount withdraw from the bank, together with 


interest thereon the rate per centum. per annum from 


ary 1929, until 
J., and Bayless, Welch, and Gibson, J.J., concur. 


AGREEMENT SELL HOME LOAN BONDS 


Gilmartin Princeton Bank Trust Co., United States Circuit Court 
Appeals, Fed. Rep. (2d) 130 


The plaintiff brokers and the defendant bank entered into 
arrangement, partly verbal and partly letter, under which the 
defendant agreed sell certain home loan bonds the 
The plaintiffs contended that the contract was one for the sale 
$250,000 bonds. The defendant claimed that the agreement 
was sell the plaintiffs only such bonds received ap- 
plications made the liquidation loans wherein was actually 
the mortgagee. The defendant received only $125,000 the bonds. 
this action, brought the plaintiffs for $24,500 damages, 
was held that the question was one for the jury decide and the 
jury decided favor the bank. 

One reason why the bank was unable deliver many the 
bonds the plaintiffs expected was that the law was 
amended, completely changing the method operation the is- 
suance the bonds. The court pointed out that the plaintiffs could 
hardly have expected that the defendant, country bank, intended 
enter into agreement which would require into the 
market and purchase large quantities the bonds, other words, 
speculate the bonds. 


Notice motion for judgment Maurice Gilmartin, Sr., and 
others, copartners doing business under the firm name and style 
Charles Quincey Co., against the Princeton Bank Trust Com- 
pany. From judgment for defendant, plaintiffs appeal. 

Affirmed. 

Francis Bensel, New York City (T. Clark, Henry Butts, 
and MacCorkle, Clark MacCorkle, all Charleston, Va., the 
brief), for appellants. 

John Pendleton and DeJarnette, both Princeton, Va. 
(W. Dangerfield, Princeton, Va., the brief), for appellee. 


NORTHCOTT, appeal from judgment entered 
the District Court the United States for the Southern District 
West Virginia, Bluefield, action law instituted the ap- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1270. 


pel 

the 

tio 

for 

ple 

tri 


THE BANKING LAW JOURNAL 169 
pellants, herein referred the plaintiffs, copartners doing business 
under the firm name and style Charles Quincey Co., against 
the appellee, herein referred the defendant, banking corporation 
Mercer county, Va. The action was instituted notice mo- 
tion for judgment seeking recover the sum $24,554.12, damages 
for breach contract alleged have been entered into between the 
and the defendant for the sale certain Home Owners’ Loan 
Corporation, per cent. 1951 bonds. The defendant filed plea 
general issue which the plaintiffs replied generally. trial was 
had January, 1935, and the jury returned verdict favor the 
defendant. motion set aside the verdict was overruled the 
trial judge and judgment entered, from which action this appeal was 
brought. 

The plaintiffs are dealers specializing United States Government 
securities with their principal office New York City, Y., and 
branch office Cincinnati, Ohio. September 1933, they sent 
out letter the defendant stating, among other things, 
that they, dealers, expected active Home Owners’ Loan 
Corporation bonds the near future. September 11, 1933, 
Meador, cashier the defendant bank, wrote the New York office 
the plaintiffs, stating that the defendant was interested their 
circular letter and informed plaintiffs that the bank expected handle 
around $500,000 face value these bonds. October 21, 1933, de- 
fendant wrote the plaintiffs asking for offer $50,000 Home 
Owners’ Loan bonds and plaintiffs’ Cincinnati office replied this 
letter October 23, giving the market quotations the bonds and 
inviting the defendant communicate further with that office. 
November 1933, Meador talked over the telephone with one 
Banker, the resident partner the plaintiffs, Cincinnati, and dis- 
cussed the sale said bonds, stating that the defendant expected 
have issued them total $250,000 the bonds. Meador stated 
Banker that applications were filed the defendant for large amount 
bonds, and that the applications would finished right away. 
his evidence, given the trial, Banker testified that Meador stated 
this conversation that these bonds were obtained from appli- 
eations filed the defendant with the Home Owners’ Loan Corpora- 
tion, and that the defendant was getting the bonds that manner. 
Later that same day, Banker, after having consulted with the New 
York office the plaintiffs, called Meador the telephone and made 
offer cents the dollar, with interest November 1933. 
was also testified that there was another conversation that day be- 
tween Meador and Banker which Meador informed Banker that 
had consulted other officers the defendant and would accept the 
offer. 

the same day, November 1933, the Cincinnati office the 
plaintiffs wrote the following letter the defendant: 
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Quincey Co., Cincinnati, Ohio 
1933. 
Meador, Cash, Princeton Bk. Tr. Co., Princeton, Va. 

Mr. Meador: take pleasure confirming our purchase 
from you today $250,000 Home Owners’ Loan Corporation 1951 
and interest November 8th, for delivery through the National 
City Bank New York soon possible. 

receipts you understand, constitute good delivery 
when properly endorsed, and the event the interim receipts are 
registered the name bank corporation the following papers 
are necessary. 

bearing corporate seal showing authority sign- 
ing officer sell, assign and transfer. 

Certificate incumbency office for the signing officer. 

assured that appreciate this favor, and want you 
feel free wire, write phone for markets our expense, when- 
ever you are interested. 

truly yours, 
Banker, 
Resident 


The following inclosure was this letter. 


Ohio 11-6-33. 


Bk. Tr. Co., 
Meador, Princeton, Va. 
confirm the following purchases made from you today 
$250,000 Home Owners Loan Corporation 1951 
JJ-1 net 210,000.00 Prin. 
(Int. 11-8) 3,527.78 Int. 


$213,527.78 
City int. Weds. 11-8 


November 11, 1933, the defendant began the delivery the 
bonds and that date forwarded the plaintiffs letter inclosing 
copy the resolution its board directors, adopted 
ber 1933, authorizing the sale these bonds, which letter and reso- 
lution read follows: 
11, 1933. 

Banker, Resident Partner, 502 First National Bank Build- 

ing, Ohio. 

Sir: enclose herewith certified copy the minutes 
the meeting the Board Directors electing the officers, also certi- 
fied copy the minutes the meeting authorizing make sale 


the Home Owners’ Loan Corporation bonds, and copies our letters 
forwarding our first deliveries. 


truly yours, 


170 
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‘‘Be resolved that the President, Vice President Cashier this 
corporation and they are hereby authorized, empowered and di- 
rected sell the bonds Interim Certificates being issued this bank 
the Home Owners’ Loan Corporation the market price, and are 
hereby authorized make the necessary assignments the Interim 
Certificates secure their transfer the purchaser. 

hereby certify that the foregoing true and correct copy 
resolution regularly presented and adopted the Board Di- 
rectors Princeton Bank Trust Company meeting duly 
and held Princeton, West Virginia, the 7th day November, 
1933, which quorum was present and voted, and that such resolu- 
tion duly recorded the minute book this corporation. 
Shuff, 
President Princeton 

Bank Trust Company. 


Later, the request the plaintiffs, another resolution was passed 
the board the defendant order comply with the re- 
quirements the Treasury Department. Shortly after the telephone 
conversations and the letter November the time being fixed 
Banker his evidence about two weeks and Meador his evi- 
dence few days, developed, telephone conversation between 
the two, that Meador objected the letter November 6th, stating 
that the bank was selling only the bonds issued its applications. 

Between November 1933, and July 25, 1934, the defendant bank 
delivered the plaintiffs bonds the par value $122,825 and 
September 1934, defendant delivered the plaintiffs additional 
bonds the par value $1,075. This was the final delivery bonds 
made the defendant. 

April 27, 1934, the Home Owners’ Loan Act 1933 was 
amended certain respects (48 Stat. 643), and the government ceased 
the issuance its per cent. 1951 bonds except upon applications 
which had been accepted prior thereto. Under the amended act, the 
rate interest was changed; the government guaranteed the principal 
well the interest the Home Owners’ Loan Corporation bonds 
and certain provisions were made for exchanging bonds. The 
the bonds increased the open market, after the amended legisla- 
tion, and October 15, 1934, defendant wrote the plaintiffs definitely 
advising them that had delivered all the bonds that would 
issued it, under applications approved, and that would not deliver 
any more bonds under the arrangement between the parties. The 
damage claimed the plaintiffs was the difference between the con- 
tract price and the market price August 1934, together with 
interest, the undelivered bonds. 

the course the transaction, the senior partner the plain- 
tiffs came the defendant bank and went over the records showing 
the applications for the bonds, and employee the bank testified 
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that, that time, the senior partner plaintiffs stated that would 
assist getting delivery from the Home Owners’ Loan Corporation, 
had influence Washington, and March, the senior 
partner called the state manager the Home Owners’ Loan (or. 
poration Charleston, Va., and endeavored expedite the work 
closing the applications for the defendant. The bonds were secured 
the defendant through applications its customers, and ap- 
parent that but for the change legislation the amount bonds de- 
fendant expected secure, the time the arrangement with the 
plaintiffs, would have been secured them. 

The only question involved whether the letter November 
1933, from the plaintiffs the defendant, constituted the entire con- 
tract between the parties, whether the letter, taken together with 
the conversations November 6th between Meador and Banker, the 
subsequent resolution the board directors the defendant, and 
other circumstances, showed that the defendant intended sell the 
plaintiffs only such bonds would receive from the Home Owners’ 
Loan Corporation its applications. 

the contention the plaintiffs that the contract Novem- 
ber 1933, was not conditioned upon the delivery the bonds the 
defendant liquidation loans wherein was the actual mortgagee. 
The contention the defendant that the contract November 6th 
intended only deal with such bonds might delivered de- 
fendant applications made it. The trial judge, his charge 
the jury, instructed the effect that the question what the reai 
contract between the parties was, was question fact for the jury, 
and our opinion the instructions were correct. 


The agreement between the parties was the result telephone 


conversations which there direct conflict the testimony 
the various witnesses, and unless the letter November 1933, held 
have included the entire contract, then there was question fact 
decided the jury. 


that depend the witnesses, and the effect 
Cooley, 281 90, St. Ct. 231, 233, Ed. 720. 


study the record leads the conclusion that the judge not 
only properly instructed the jury, but that the jury reached correct 
verdict. The plaintiffs must have known that the defendant, country 
bank, was not intending speculate the Home Owners’ Loan bonds, 
that agreed sell, and did not intend into the market and 
buy bonds delivered the price agreed upon, but intended 
sell only such bonds were allotted the applications made 
liquidation loans wherein was the actual mortgagee. That the 
defendant intended sell the plaintiffs only such bonds re- 
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ceived due course the transactions pending seems evident not 
only from the testimony the case, but from the written evidence, 
the correspondence between the parties. Had there been change 
legislation, the defendant would have received more than the amount 
bonds mentioned the contract between the parties, but when 
Congress amended the Home Owners’ Loan Corporation the 
method operation the issuance the bonds was completely 
and the defendant was prevented from delivering the 
many bonds expected have issued it. That the 
defendant intended sell only bonds issued also seems evident 
from the resolution the board directors the defendant, which 
resolution states specifically that the sale ‘‘bonds interim 
tificates being issued this bank’’ was authorized. Members the 
plaintiffs’ firm, that conducted the negotiation, must have known that 
Meador, the cashier, would have authorized resolution 
the board directors make the sale, and such resolution men- 
tioned the letter November 6th. When the resolution was passed 
and forwarded the plaintiffs, its plain meaning was that the bank 
was selling only the bonds issued it, and was not expected make 
purchase the bonds matter speculation. The plaintiffs ac- 
cepted delivery, part, the bonds under this resolution without 
any immediate protest. These circumstances, together with the evi- 
dence behalf the defendant, make the inference inescapable that 
the defendant bank was agreeing sell only such per cent. 1951 
bonds received its applications. The bank did deliver the 
plaintiffs all the per cent. 1951 bonds that received and com- 
plied with its contract. 

contended the plaintiffs that the trial court was 
error charging the jury the effect that they should find the 
intent the parties making the contract. not think so. 
Where contract, this one, made partly over the telephone and 
partly correspondence, proper that the jury should find the 
intent the parties the time the contract was made. funda- 
mental rule the construction agreements, where there uncer- 
tainty, ascertain the intent parties, and order courts 
look the language employed, subject-matter, and surrounding cir- 
Town Ashland Newman, 163 Va. 500, 175 724. 

Numerous eases relied upon behalf the plaintiffs are cases 
which there ambiguity with regard the contract. the 
the contract contended for the plaintiffs was, say 
the least, very uncertain. 

Great stress laid the plaintiffs upon the words ‘‘as soon 
used the letter November 1933, but the plaintiffs 
knew how the defendant was getting these bonds, and the evidence 
Shows that all the per cent. 1951 bonds were delivered the de- 
fendant when received. further contended behalf the plain- 
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tiffs that after the amendment Congress the Home Owners’ Loan 


Corporation Act, the defendant could have exchanged the bonds re- thi 

ceived and made delivery; not think the defendant was 

required this under the terms the agreement that entered 

into. 

examination the charge the trial judge does not disclose 

any error, and the judgment the court below accordingly affirmed. 

DEPOSIT TWO NAMES 

Sanderson Howell, Court Chancery New Jersey, 182 Atl. 

Rep. 158 

names herself and her niece, the depositor retaining the pass- 

book, does not itself constitute gift favor the niece. The 

woman, that the deposit was made for convenience the making 

withdrawals. the niece secures possession the passbook 

and withdraws the money, she can compelled repay it. 

this elderly lady deposited money two banks the 

joint names herself and her niece. She retained possession 

the passbooks and kept them tin box her apartment. The 
niece removed the passbooks from the box time when her aunt 

was hospital and withdrew the deposits. This action was 

brought the guardian the elderly lady who, the meantime, 
had been appointed such position, recover the deposits. 

was held that the deposit created gift favor the niece and 

that the guardian was entitled recover the money. The niece 

testified that she had held one the passbooks for year prior 

her aunt’s removal the hospital. The court held that, the 

absence the benefit the aunt’s testimony, who was course 


incompetent testify, this fact itself did not establish gift. 


Suit Sarah Sanderson, lunatic, who sues Peter Artaserse, 
her guardian, against Lillie Howell. bill, ete. final hearing. 
Decree for complainant. 

Louis Bort, Jersey City, for complainant. 
Minturn Weinberger, Newark, for defendant. 


EGAN, C.—The complainant, Sarah Sanderson, lunatic, sues 
Peter Artaserse, her guardian, recover certain bank accounts 
alleged owned the ward and withdrawn from the banks the 
defendant, who her niece. One the accounts was the 
Trust Company Jersey City, which company afterwards merged 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§401, 410. 
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with the First National Bank Jersey City. November 23, 1928, 
that account stood the name Sarah Sanderson. the day last 
mentioned, the 26th day November, 1928, the money that 
account was withdrawn and was deposited the Lincoln Trust Com- 
pany Jersey City, Bergen Square Branch, new savings account 
the name ‘‘Lillie Howell Sarah The ward, 
subsequently, made several deposits this account. There was with- 
drawal from her July 1929, $32.04. December 28, 
the account amounted $2,027.13. the last-mentioned date, 
the defendant withdrew this amount from the account and it. 
the same day, she deposited the same amount, $2,027.13, her 
own name, the Bergen Square Branch the Lincoln Trust Com- 
pany. January 1934, she withdrew this sum from the trust 
company and closed the account. She still retains the money. 

October 11, 1922, the ward, Sarah Sanderson, and her husband, 
Charles Sanderson, now deceased, had account their joint 
names, the Trust Company New Jersey, Bergen and Lafayette 
Branch. November 23, 1928, that account was changed Sarah 
Sanderson and Lillie Howell, the defendant. The signature card 
the trust company states that the money belonged the depositors 
joint tenants, either and the survivor draw. December 28, 
1933, the defendant withdrew $1,000 from this account; and on, 
about, January 1934, she withdrew the balance the account, 
the sum $2,349.24, and thereupon closed the account. 

The ward now the age eighty-two, eighty-three, years. 
For years, she lived alone, apartment two-family house 
Belmont avenue, Jersey City. The apartment had ‘‘improve- 
ments’’; light was furnished lamps The evidence in- 
dicated that Mrs. Sanderson’s house was continuously untidy, dis- 
ordered, and dirty. Her personal appearance was unclean. She had 
children. She was frequently visited the defendant and other 
nieces, Edna Durkin and Mabel Ammerman, respectively, who testified. 

the latter part the year 1933, Mrs. Sanderson met with 
accident and was removed hospital. The bank books, represent- 
ing the accounts above stated, had been kept her tin box her 
apartment. Immediately upon her removal the hospital, the books 
representing the bank accounts, well other bank books showing 
joint accounts that had been opened Mrs. Sanderson her name 
and that her niece Edna Durkin, were removed the defendant 
and Miss Durkin. The books showing the accounts with the de- 
fendant’s name were taken her, while the books showing the ac- 
counts the name Edna Durkin were taken Miss Durkin. Both 
these ladies testified that they took the books because they felt they 
could withdraw money from the accounts ‘‘to use for Mrs. Sander- 
required. The books taken the defendant have 
never been returned Mrs. Sanderson the complainant; the 
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defendant still retains The complainant herein made demands 
upon the defendant, and upon Miss Durkin, for the return the bank 
books. Miss Durkin returned the book she had taken the com- 
plainant, Peter Artaserse. The defendant refused turn over the 
bank books which she had taken. She testified that she had never 
deposited any her own money these accounts; and that she had 
the Lincoln Trust Company book for year prior the time that 
Mrs. Sanderson had been taken sick. 

Regardless the ward’s competency, did she give, intend 
give, her bank accounts, donate interest them, the defend- 
ant? The testimony indicates that she did not. There evidence 
that Mrs. Sanderson, any time, gave, delivered, her bank books 
the defendant. The defendant said that she held one the books 
showing account their joint names for year prior Mrs. 
Sanderson’s removal the hospital. That fact, itself, does not 
establish gift. are without the benefit the ward’s testimony; 
she is, course, not competent testify. satisfied the ward had 
her bank accounts changed joint accounts with the defendant just 
matter convenience—she needed the aid and assistance the 
defendant withdraw money from the bank for her (the ward’s) use. 
Wright Sanger, 101 Eq. 203, 657. seems hardly 
necessary cite cases indicating the defendant’s want title the 
accounts. Reeves Reeves, 102 Eq. 436, 141 175, 178, 
the principle laid down that ‘‘to sustain ‘gift intervivos,’ there 
must not only donative intention, but, conjunction with it, 
complete surrender donor all control over the thing given.’’ The 
evidence shows surrender interest the ward. 

apparent that there was relationship trust and confidence 
existing between the ward and her niece, the defendant. Wright 
Sanger, supra; Christian, Adm’x, Canfield, 108 Eq. 547, 155 
788; Kelly Kelly, 107 Eq. 483, 153 384. The burden 
proof establish alleged gift the donee, and both delivery 
and donative intent must clearly appear. Madison Trust Co. Allen, 
105 Eq. 230, 147 546. 

The defendant did not submit any corroborating evidence the 
alleged gift. Hudson Trust Co. Murphy, 178 366, Mise. 
375. Madison Trust Co. Allen, supra, the principle was estab- 
lished that where the only witness alleged gift the wife the 
donee, proper consider the surrounding circumstances, personal 
interest, and the actions the claimant at, immediately subsequent 
to, the time the alleged gift. Bearing mind the evidence, con- 
sidering all the cireumstances and conditions surrounding this case, 
the personal interest the defendant, her conduct toward the ward, 
ward’s advanced age, leads, opinion, but one 
want donative intent. 

Johnson Savings Investment Co., 110 Eq. 466, 160 
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371, the court, effect, said that establish gift inter vivos, there 
must donative intention, actual delivery the subject-matter, 
and complete abandonment the donor all ownership. the 
same effect the principle laid down Kirkpatrick Kirkpatrick, 
106 Eq. 391, 151 48; First National Bank Lyndhurst 
Rutherford Trust Co., Ex’r, 109 Eq. 265, 157 142; Trenton 
Savings Fund Society Byrnes al., 110 Eq. 617, 160 831; 
Farrell’s Estate, 110 Eq. 260, 159 617; Parker Colonial 
Ass’n, 111 Eq. 49, 161 353. 

The defendant’s own testimony clearly indicates that her case 
the vital and necessary elements gift are lacking. 

Under the circumstances, shall advise decree accordance with 
the prayer for relief. 


ACTION FIDELITY BOND 


Leonard Casualty Surety Co., United States Circuit Court 
Appeals, Fed. Rep. (2d) 205 


fidelity bond guaranteed bank against loss through 
tion its bookkeeper the sum $2,500. The bond provided 
that should terminate only upon specified notice from the bank. 
The bank paid premiums the bond annually. was held that 
the bank was protected only the extent $2,500, even though 
the bookkeeper appropriated that amount, more, during each 
three years, where the terms the bond indicated that the parties 
contemplated one continuous contract and not series annual 
contracts. 


Action Roy Leonard, receiver the National Exchange 
Bank Chester, C., against the Casualty Surety Com- 
pany. From judgment for defendant, plaintiff appeals. 

Affirmed. 

(Angus Macaulay, Chester, C., the brief), for appellant. 
Paul Hemphill and John Hemphill, both Chester, C., for 


appellee, 


SOPER, sole question involved this case the proper 
placed upon the terms fidelity bond. The facts 
are not dispute. October 23, 1925, Casualty Surety 
Company executed and delivered bond whereby Raymond Speig- 
ner, principal, and the surety company surety, acknowledged 
themselves held and firmly bound unto the National Exchange Bank 
Chester, The bond recited that Speigner had been appointed 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §658. 
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the position bookkeeper the service the bank; and was pri 
and agreed the bond that the surety, consideration 192 
annual premium cents per $100 suretyship, paid act 
the bank, bound itself pay the bank such pecuniary loss the cor 
bank should sustain through fraud dishonesty committed Speigner 
while holding any position its service during the period commencing the 
August 17, 1925. The bond also contained the following provisions: 
The suretyship shall only terminate (a) the employer 
giving written notice the surety, specifying the date termina- 
tion the surety giving thirty days’ written notice termination 
the employer. The retirement the employe from the em- 


ploy the employer upon discovery loss through the employe. 


The surety shall liable for those losses only which 
shail discovered during the term the bond force within two 
years after the termination thereof.’’ 

The bank paid the annual premiums the bond for 1925 1933, 
inclusive; but premium receipt continuation renewal certificate 
was evidence. During the period beginning August 17, 1930, and 
ending August 17, 1931, the bank sustained pecuniary loss through the 
fraudulent acts Speigner the sum $2,500 more; between 
August 17, 1931, and August 16, 1932, the bank sustained similar 
loss, and between August 17, 1932, and January 17, 1933, similar loss. 
The were discovered January 17, 1933, and due proofs 
loss and claims for payment were filed with the surety, whereupon 
the surety tendered the bank $2,500 and interest full and com- 
plete settlement all its liability under the bond. This tender was 
refused and the complaint this action was filed wherein the bank 
set forth three separate and distinct causes action, each for the sum 
$2,500, basing its demand upon the theory that upon the payment 
each annual premium, new contract arose that the liability the 
surety was cumulative. The defendant deposited with the clerk the 
District Court the full amount the sum tendered and moved the court 


the three causes action into one the ground that 
the plaintiff was entitled only one action for the penal 
amount the bond, and also filed answer admitting the facts above 
set out, but setting the defense that the bond constituted only one 
contract, and limited the total liability the surety 
$2,500. The case was submitted the pleadings the District Judge, 
who sustained the defense and entered judgment for the surety. The 
bank appealed. 

The question issue decided determining whether the 
parties single continuous contract covering the entire 
period, series independent contracts, each for the period one 
year; and the solution necessarily depends upon the terms the bond. 
will noticed the first place that the instrument did not specify 
definitely limited period terminating certain date, with the 
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privilege renewal,! but covered the period commencing August 17, 
1925, and continuing until the suretyship was terminated affirmative 
action, that is, notice termination one the parties the 
retirement the employee from the service, the dis- 
loss. Secondly, additional agreement was needed extend 
the period the coverage the bond. true that annual pre- 
mium was paid the bank, but this provision did not limit the 
period the contract; merely described the consideration running 
the surety. There was requirement for the renewal the bond 
upon payment the annual amount, and stipulation that liability 
should cease the annual premium should not paid. Finally, the 
limitation upon the liability the surety each year the period 
did not become effective with regard the expiration the year, but 
only with regard the expiration one continuous term; for the 
fourth paragraph the bond, quoted above, provided that the surety 
should liable for losses discovered during the term the bond ‘‘or 
within two years after termination 

These terms and conditions the bond lead the 
that only one contract was effected the parties this cause, and 
that the decision the District Judge that the surety was liable for 
only $2,500 should sustained. Similar conclusions have been reached 
number well-considered opinions, g., Fourth First Bank 
Trust Co. Fidelity Deposit Co., 153 Tenn. 176, 281 785, 
610; National Bank National Surety Co., 105 Law, 
330, 144 576; Green United States Fidelity Guar. Co., 135 
Tenn. 117, 185 726. They point out that such bond that now 
under discussion not made for one year with the privilege renewal 
annually, but one entire bond for indefinite period, for such 
like ordinary life insurance policy; that additional action the 
parties necessary keep the force, and not necessary 
make new contract each year; and, moreover, that bonds this 
sort extend the time for discovery loss and remove the difficulty 


reference conflicting decisions, some which hold (a) that bond for 
definite term, with provision for annual renewal, continuous bond for the term 
its entire life, while others hold (b) that each renewal constitutes separate 
and contract, see the following cases: (a) Grand Lodge ete., 
Massachusetts Ins. Co., 324 Mo. 938, (2d) 783; Rankin 
Co. Shepherd’s Home Lodge No. 163 Ky. 706, 174 487; 
Co. Citizens’ Nat. Bank, 147 Ky. 285, 143 997, affirmed 147 Ky. 
810, 145 750; Southern Surety Co. Equitable Surety Co., Okl. 23, 202 
295; American Indemnity Co. Mexia Independent School Dist. (Tex. Civ. App.) 
(2d) 682; (b) Ladies Modern Maccabees Illinois Surety Co., 196 
Mich. 27, 163 Jernette Fidelity Casualty Co., Ky. 558, 
828, Ky. Law Rep. 1088; Co. Williams, Miss. 10, So. 
742; Mayor, Brunswick Harvey, 114 Ga. 733 754; Lyons 
National Surety Co., 243 Mo. 607, 147 778, 779. 
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experienced the obligee many cases proving when 
and against what period contract should charged. 
may that the last-mentioned benefit not valuable the 
assured the right collect the amount the bond for each the 
years which defalaction occurs, strongly urged Cas. 
Surety Co. Commercial State Bank (D. C.) (2d) 474 
[reversed other grounds (C. A.) (2d) 969]; but for 
the parties and not for the court agree upon the obligations which 
they are bound. See, also, United States Co. Barber 
(C. A.) (2d) 220; Stat rel. Freeling New Amsterdam 
Casualty Co., 110 23, 236 603, 829; John Church Co. 
Indemnity Co., Ga. App. 826, 1093; Docking 
National Surety Co., 122 Kan. 235, 252 201; Farmer’s Co-op. Mer- 
Shipping Ass’n National Surety Co. (D. C.) (2d) 
527; compare the following cases where different provisions the bond 
(C. C.) 124 424; Danvers Sav. Bank National Surety Co. 
(C. A.) 166 671. 

The appellant chiefly relies the decision Maryland Casualty 
Co. First National Bank A.) 246 892, where the language 
the bond itself was similar that relied upon this case. The 
decision, however, was necessarily based not only upon the terms the 
bond, but upon the provisions rider attached the bond, and also 
upon the language the schedule employees whose fidelity was 
insured. This schedule, the court pointed out, made plain that 
the fidelity the employee was insured for period ending 
definite date, and that was for insurance for the period ending 
that date that the annual premium was paid. The basis the court’s 
decision shown the following statements the opinion page 
899 246 F.: 

contract was what known the insurance business 
‘term policy,’ under which the insurance contracted for covers only 
losses before the expiration .of the stated term. Further 
action the parties, having the effect creating new contract, was 
required make the defendant liable for any loss losses occurring 
after January 10, 1914. 

made involving contracts which contained stipu- 
lations for renewals and such provisions one stating that the named 
amount insurance was cover losses occurring during the con- 
tinuance the bond any renewal thereof, one stating that the 
liability the insurer should not cumulative, one stating that the 
liability should not for more than stated sum, whether the loss 
during the term the policy bond continuance 
thereof, other similar provision, are not applicable the facts 
the instant 

find nothing this case variance with the conclusion which 
have reached. The judgment the District Court affirmed. 


_ 
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